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 TEOPLE, 

AGAINST 

HARRY CROSWELL. 



JL HIS was ao iseue of traverse upon an indictment, found at th$ gene- 
ral sessions of the peace for the county of Columbia, in the term of Janu- 
ary last, and reiiiOTed into the Supreme Court by Certiorari, a«d tried befor* 
his honor the Chief Justice, at the Circuit in Columbia, in July last. 
Previous to the commencement of the trial, an a^lication was made to put 
it off upoh.the following afiidant. 

Tfj^^ki^ 1 Harry Cros well, Uie defendant in the above cause, beii^ 

^r*^ i M. duly sworn, deposeth and saith. That James Thompson Cal- 
; ^^^^'^^9 3 lender, of the State of Virginia, is a material witness for this 
<leponent, without the benefitof whose testimony, as he i» advised by his coun- 
sel, and verily believes, he cannot safely proceed to trial.— That this deponent 
expects to be able to prove, by the said James Thompscm Callendcr, the truth 
of the charge tet forth in the indictment against this deponent, so fer forth 
as this % That the said James Thompson Callender was the writer of a 
certain pamphlet called « The Project before w," and that he caused the 
same to be printed and published— That Thomas Jefferson, Esquire, Pre- 
sident of the United States, well knowing the contents of the said publica- 
ti<m, called « The Prosfiect before Wi' paid, or caused to be paid to the s^4 
James Thompson Call^der, the two several sums of fifty dollars ; one of 
which sums was pwd, prior to the publication of the said pamphlet, for th^ 
purpose of aiding and assisting him the said James Thompson Callender in 
the publication, thereof, and the other subsequent thereto, as a reward, 
thereby shewing his, the said Thomas JeffersoA-s approbation thereof; and 
this deponent farther saith, that in the said publication called the <« Pros- 
pect before us," George Washington; Esquire, late Presi4ent of the United 
States, deceased, is charged in effect with the several crimes in the indidr 
ment aforessdd mentioned and that John Adams, Esq. late President of the 
United States, is therein expressly declared to be a hoary headed incendia- 
ry .^And this deponent says it has .been wholly out of his power to procure 
the volununr attendance of the said James Thompson Callender at this 
Court, though he had, at the last Court of the General Sessions of the Peace 
m tliis County, and since, until a few days past, good reason to believe, that 
he would attend as a witness at this court. And tt&is ^epoipent also says, 
thiit he expects to be able to jprocure the voluntary atten^tence of Uia said 
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James Thompson CaUender^t theneit Circuit Court, to be held in vhi for 
this County, and that he will bring with him two letters from the said 
Thomas Jcdferson, to the said James Thompson Callender, wherein he ex- 
pressed his approbation of a certain publication, then about to be printed by 
the said James. Thompson Call^ider, .which, publication this^deponent ex- 
pects to beablQtoproTe, by thesaid James Thompson Callead^, was, ^ Tfuf 
Prosfiect befare i»,*' unless the sud Court should grant a commission to ex- 
amine the said James Thompson Callender, upon an application which this 
deponent intends at the next term to make .for that purpose. The applica* 
tion being over-ruled by his honor the Chief Justice, the Indictment which 
charged as follows, was read. 

^-^^^. ^ At a Court of General Sessions of the Peace, holden, &c. 

CaunJtu c *•• ^ ^* represented That I^arry Croswell, late of the City 
^ ^ of Hudson, in the County of Columbia aforesaid. Printer, be- 
ing a malicious and s editious man, of a de prared n iittd and wicked an d dia- 
bolical£^siticm,'and also deceitlully^ wickedly, anSlnaUciouslyJdeinrsing, 
cOntrmrig^ and intending, Thomas Jefferson Esq. President of the Uni^. 
StBtesl5f America, to detract from, scandalize, tniduce, Vilify, and to repre- 
sent him, the said Thomas Jefferson, afun^orthy of the confidence, respect, 
ahdattachment, ofthe people of the said United States, and to alienage and 
withdraw from the said Thomas Jefierson Esquire, President as aforesaid, 
the obedience! fidelity, and allegiance, ofthe Citizens ofthe State of New- 




as o\ meTUmted btatesj andfalso to bring the said Thomas Jefferson, Es- 
quire, (as much as in him the said Harry Croswell lay) into great hatred, 
contempt, and disgrace, not only with the people of the state of New-York 
and the said people ofthe United States of America, but also with the citi- 
zens and subjects of other nations; and for that purpose the said Harry 
Croswell, did on the ninth day of September, in the year of our Lord one 
thousand eight hundred and two, with force and arms, at the said city of 
Hudson, in the said County of Columbia, wickedly, maliciously, and sedi- 
tiously, print and publis|i, and cause and procure to be printed and published, 
a certain scandalous, malicious, and seditious libel, in a certain paper or 
publication, entitled ^The Wa^\** containing therein, among Other things, 
certain scandalous, malicious, inflammatory, and seditious matters, of and 
€oncemin^ the said Thomas Jefierson Esquire, then and yet being President 
of the Umted States of America, that is to say, in one part thereof according 
to the tenor and efiect following, that is to say : Jefferson, (the said Thoihas 
Jefferson Esquire meaning) pjiid Callender, (meaning one James Thomp- 
«on Callender) for callmg Washington (meaning George Washington Es- 
qmre, deceased, hite President of the said United States) a traitor, a robber, 
and a perjiirer; for calfing Adams (meanine^ John Adams E,^quire, late Pre- 
sident of the said United States) a hoary-headed incendiary, and for most 
grossly slandering the prinUe characters of men, who he (meaning the said 
Thomas Jefferson) well knew to be virtuous, to the grieat scandal and infamy 
ofthe said Thomas Jefferson Esquh^, Ptesidcnt of the said United States, 
in contempt of the people ofthe State of New-York, in open violation of the 
Ifews ofthe said State, to the evil Example of all others in like case offending^ 
and ^;amst the peace ofthe People ofthe State of New-York, and their dig- 
nity. 

On the part ofthe prosecution, it was proved, that the defendant was 



the«ditDi<of a Newspaper entitled ^ Tke JVaafi^** a serieaof which were print- 
edand published m die City of Hudson. In dneof diem (nuAiber seten) was 
toiitaibied a piece, from which was extracted the xaa^r charged in die in^ 
(fictment as the libel) the whole of which piece was* read by the prosecutory 
ih the following words: ^ Hoh says, the btirden of the federal song is, that 
Mr. Jefifersonpud Callender for > writing agiunst the I&te administration* 
This is wholly false. The charge is explicidy this: Jefferson paid Callen« 
der ibr calling Washington a tnutor, a robber, and a perjurer; for calling 
Adams a hoary-headed ineendtary $ and for most grossly sltoderingdie pn- 
vste characters df men, who he well knew were Tirtuous....Theae'charges not 
a democratic editor has ydt dared, or ever will dare to meet in an open' and 
manly discussion." It ¥ras further proved oh the part of the proseciittor, that 
afile of the Wasp, from numba* one, to number twelve inclusive, was pur* 
ekMed at the office where they had been printed ; from number one, to num- 
ber five, had been sold by the defendant, and the residue by one of die jour- 
meymi^ tn his office. ' The prosecutor then called a witness to prove the 
\risth of the inuendoes; to this the counsel for the defendant objected; the 
Chief Justice over-ruled the objection. The witness was then examined 
and tMified diat he understood the e{»thets Jefferson, Washington, and 
Adams, mentioned in the alleged libel to be as stated in the inuendoet 
in the indictment, and that he had seen similar charges, in odier papers, 
previous to the pubHcaticin in the Wasp; which was one of the reasons 
which itiduced his opinion, that the inuendoes were correct. The prosecu- 
tion being rested on this evidence, the defendant offered to prove, that he 
had tio agency in devising, writing, or inditing, the publication inquestioiH 
and that the same was handed to be printed to a person in his employ, and ia 
his absence, without his knowledge. To the introduction of this testimony 
the prosecutor objected,' and the Chief Justice refused to receive the samei 
unless the defendant meant also to prove, that he was not prior to the printing 
and publication of the alleged libel. This the defendant's counsel (Sd not 
iJflfer to prove. The defendant's counsel proceeded to sum up the evidence 
and read a paragraph in die Bee, a Newspaper printed in the City aforesaid^ 
by Holt, the person in the alleged libellous piece mentioned, to shew that 
he declared the burthen of die federal song to be such, as mentioned in the 
libel. Though this, had not been previously proved or read in evidence^ 
it was not objected to. In the course of the summing up on the part of the 
prosecution, the Attorney General offered to read certain passs^s from 
number seven of ^ The Wasf^^* 'and the prospectus contained in the first 
number, which had not before been shewn or pointed out to the defendant*s 
counsel or read in €vidfence....To this objefctidhs wene made, but the Chief 
Justice decided that the prosecutor had a right to read such passages from 
such numbers of the Wasp as he thought fit. Th€ Attorney General ac- 
cordingly read, in order toshew the intent of the defendant in piMshing the 
alleged Hbel, to be such as charged in the indictment, from number one of 
the Wasp, the prospectus, and another piece from number seVen, in ileither 
bf which passa^s was there toy thing alleged agdnst Thomas Jefferson, in 
Iwa private or official capacity. The Attorney General further stated, that 
from an examination of eveiy number of the Wasp, it would be manifest,. 
tha* the iht^t of the defendant was malicious. The Judge charged 
the JiMy among other things, that particularly on trials for libels they 
were not the judges of the hiw and die* fikct; and that in caii^' 6f libel 



poly. * Could thf Court set utide .'a g;eneml.TerdiGt of suiKy^ it tkr.indiot* 
ment set forth nothing in their judgment libellous. 

. r His tynor then read to the Jury the opinion of Lprd,]VlAn«&eld i|^t}ie caseof 
the Dean of St Asaph^ as reported in a note in third Term Repocts^andchar^ 
ed the Jury that the law therein kid down^ was the law of tlus stOite. That il. 
was no part of the province of a Jury to inquire or defide ca the iiHentof the 
defendant; or whether the publication in question w^ true, or fahCf or ma- 
licious. That the only questions for their i:oi]|sideration and decision were; 
first, wjifiether the defendant was the publiahe^r of .the piece qharged in the 
Indictment; and second, as to the truth of the inuendoes. Tl^t if they 
were satisfied as to these two points, it was thekr duty to find him gi^ky...^ 
That the intent of the puhlishert and whether the puMication in qui^tion wa# 
libellous or not, was, upon the return of the Poatea, to be dedded exclu^elif 
by the Court, and therefore it was not lus duty to give an opinion, to them 
on these pc^nts; and accordingly no opinimi was given. 

Upo9 the foregoing case; the following groui^s.were relied, on for.ft 
new trial. r 

I. Because the trial ought to have been put off, in order to give.an op- 
{x>rtunity. to the defendant to procure the testimony in the affidarit ma^ 
tioned. 

II* That the piece alleged to be libi^llous, and which was readJnevi- 
dence from number seven of the Wasp, is materially and substantially, differ* 
jent from that charged in the indictment, and the pi^ceso read is v not U* 
bellous. 

III. That the admission of proof, of the truth of the inundoes was im« 
proper. 

IV. That the defendant ought to have been permitted to prove that he 
/was not tlie author of the alleged libellous piece, and that the same hfd been 

handed to another person to be printed in his absence. 

V. That the permission given to the Attorney General to read to the. 
Jury certain passages from numbers of the Wasp, other than number seven, 
was improper. 

VI. For misdirection by his honor the Chief Justice, in his charge to 
the Jury in this, that he charged the Jury, that particularly in cases of libel, 
they were not tlie judges of law and &ct....That in cases of libel only, could 
a Court set aside a ^neral verdict of ^^Ity. That the law, laid down inthe 
case of the Dean of St. Asaph, is the law of this State. That the intent was 
simply a question of law, and therefore not to be left to the Jury, but to be 
decided exclusively by the Court on the return of the Postea. And that 
irhether the piece in question was libellous or not, was npt to be decided by 
the Jury ; and because the Judge did not, as he ought to have done, give his 
opinion to the Jury on the point last mentioned. . 

Mr. van NESS. 

* •  

IT has been assigned to me, to open to the Court, the grounds tipon 
which the defendant relies for c^ new trial. In refiepting uplon the immeme 
importance ofthe principles which su*e to be investig;ated; the inte^e^^ng w 
ture ofthe questions which the discusuon invdves, and, above all, bow much 
<lepends upon a correct decisioa of them, t feel an oppression and dismayi 
the discouraging operations of which, I have in vain attempted to resist 

. ^ Qn theaf^g^ument, tlie phief : Jw^ iMd Ms charge w« net in tUt reipect. sec«« 
n)e1f stated : That it wat thus, << In csiea of libel, the ctmrt could oaly act sride a general 

verdict of guilty." 



The ftiighty fSxttat deniMds an abler advoca^ but such as I aln, I pit>ce«d 
todiflchAixe the duty unposed upon me. 

The m^ grcmnd uf^ which we rest this application^ is, that the trial 
•ught tx> hare been put off at the circuit, upon the &cts stated in the defien* 
dantfs affidavit. Thia necessarily draws into discussion, the. question, *whe« 
Iher, by our law, truth am be a libel— to shew that it carmoty I rely tm the fol<« 
Wwing authorities and reasMis. 

I. Thb antient British Statutes; which wer^ in affirmance of the com- 

Sion law^ , 

II. AH tha^antient precedents, of indictments and infonnati<ins, charge 
tine matters alleged to be libellous, among otter things, to be JaUfi. 

III. The Court never will give the public prosecutor kavet^fik afll 
kiformaticm for a libeU unless accompanied by an affidavit, ta shew, that thft 
publication is ftlse. ,».or' » • ' 

IV. To jpublish truth caunnot be libeUoos in any country ha^nngafite 
and elective form of g«>vemment. / ► • . >> 

The first statute which ia now to be. fetbad on the subject of Jibc!^, is 
that of West: 1. third Edward ist, chapter 3^th, passed a^ d.. 1275)|itiHin 
these woids^ viz. ^ For as much as there haveibeen oftentimes- found In the 
« country devisers of tales^ whereby discord hath noany times arisen betweeit 
<^,tbe Kmg and his people^ er great men of the riAlm, it is cotntnanded 
« tiiiatfrom. henceforth none be so hardy to tell ^ publish any fal9t news^or 
«( tales, whereby discond; &c. between the King, .8^" The puni^ment in^ 
i|icl3adby.tlus statute, is, that the defendant be imprisoned, t iU he find hi» / 
author, and bring him into Court. < > •/ 

The next statute is 2, Richard 2d, chap. 5, a, n. 1378, This statnto (^ 
probfoits the telling or puMishing ^Jaiw newt' (it Ue$^ or <4herjuke tMngB,'* 
This act extends the provisions of the foregoing act to ^ Prelates, DukeSy ] 
^ Barons, and other nobles and great men of the realm,^ the Chancellor, Trea- I 
« awer, Clerk of the Privy Seal, Steward of the Kiag^s Household, Justices of, 
tt the one Bench or the other, and other great officers of the realm.'* . The 
puniahm^t is to be according to the precedingact. . ; 

The next statute is 12th, Richard 2d, Chap. 1 1th, a.z>. 1388. This aft ( 
recites the two fcMiner statutes, re-enacts them, and provides fiirther, that iC 
the offender cannot fiind bis author he shall be punished h^nself. i 

The next statute is 1 axkdS, Phi. and Ma. Cap. 3d, a. d. 1554. This re<> . | 
enacts the first statute, (3d, Ed. 1 Cap. 34) and gives Justices of the Peace cog-> 
mzanre of offences s^ainst it. The words made u^e of are: ^ if any person 
shall be convi<;ted or attainted of speaking maUciousiyy of his pwB imaigina^ 
Ifamf toifjakfy seditious, or slanderous news, sayings» ojt tales of the King or 
Queen, &c. Sec." 

This statute prescribes new and sanguinary punishments, such as cut- 
ting pff the ears of the offender for speaki^kg, Sec, and his right hwid for 
printimg, &c. / 

Thus from^ the yeav 1275 to 1554, stopd the statutory provisions in ca- 
ses of libel. C<Hivictions under these statute^ will be found in the books, vide. 
Oldnbll's case. Dyer, 155, S. C. Jenkins^Rqxi^i 5th century, ca^e 55, 4th. 
and 5th, Phi. and Ma. This was an mdictment against the defendant for 
horrible and slanderous words, &c. contrxt Jbrmatn Sverwmem 9taiutofum.%,^ 
The defendant was ^ convicted^ fined, ransomed, and imprisoned, until he 
ahould findjhis authw,^" apcQrding to the statute Sd, £d. 1 st, cap* 34. 

AnotESfcase is repoi^ by Lord Coke^ iniSd Inst '174, in Mich, term 
ISth) £4. 3d. Tlus was an indictment a^^idnsC John De N9|tihamptoni aa; 
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Attorney of the Ringed Bench, for t^hisinga /efArf :t0.'one of die Uiig's Coui** 
cil, (De Ferrers) containing much libellous matter << which said John being 
called, (Sonfesaedy ftcc Judictum Curi», et (fjix pre^ictus Johannes cognovit 
dif^m Literam per se scriptam Roberto de Ferrers, <pu est de Conciiio Re* 
gis, quia fitera oMitinet in se nullam veritatem, &c.^-~The d^ndant vas 
impnsoned and bound for his good behavtour. 

This last case is importaht for many reasoits. 

First. It shews that falsehood was, at that, tiibe a neeeMaty ingredient 
lo make any publication libellous. 

Second. No surer test an aneient principle of law can be resorted to, 
than the anti^nt precede&ti. In this case the <!(efendant was convicted oi! 
Mb own confession, and as the indictment must have stated the contoits of 
the letter whieh^he defetidani wrote to be ;fiti»ey he by his confession admit- 
ted it to be so; and accordingly we find, in the record, that the reason which 
the Couit give9 fo dlei^ judgnd^ent is that the letter contained in itself, nul- 
lam verifatem. ^ ...... 

Thirdi It isi a precedent ^ an early date, and shews most dearly that, 
at that period, a publication to be libellous, must be &ise. 

These statutes created^ no -tiew crime; they were in affirmanee of the 
pre-existing common law. ^ «• 

Jn SdJnst* 2S6, 227, tti% writSiet,in a comment upon the statute of West, 
1st (first statute before cited)' says, belbre this statute, ih the rdgti Ojf Kmg^ 
Henry the third, two kinds of piersohs were authors ^ great discord «^ 
acandal in two several degrees; first, men that did raise and ima^e^ but of 
their own heads, fahe bruits and rumours; and others that reported, atld 
spread the same, whereby ctiscobd and scandal, Sec. 8cc. It is there stated, 
among other things, that King Edward 1st, findbig by dangerous expeti- 
ence, the woful effects of 9Uch>^ rumors and reports, &c. &c. did thcare- 
ixpcxi make this law for redress, both fcflr tilie devising, and spreadiUjgof sttch 
Jbi9e ruMtira tmd imdtsy in ail'm^d and tempetate manner, both fi>r the st^e 
and pumshment, rather ietrmig the same to the censure of the common iawy 
(which all men willingly obey) than by infiicting any new punishment; 
which moderation of our Idng, litr&ing th& punishment to fine and iihpri- 
aonmiefnt, was'die greater, i&t that the ancient Law of EngUtnd hejbre the ecu- 
qtieat was much more severe and rigx>rous, as by a few examples shall appear, 
tfic.** It will be seen, by this ease;, that the first statute cited clearly did not 
create a new crime^ but was explanatory of and in affirmance clF the common 
law. For'although this is not expressly stated, yet it is conclusively implied. 
But thei>e is an authority clear and express, which proves my proposition 
beyond^l donbt. In a case reported in 2d Mod. 161, 163, Cas. 26tli. 29 
Car. 2d. Atkyns, Jusdce, expressly declares, that all these statutes against 
scanc^um magnalum, were in affirmance of the comnion law; tiiat no 
new offence was created by them; that libels were punishable at conunon 
law, &c. 

If this position be correct, it follows, that felfiehood, as the common 
law then stqodr was necessary to make a publication <Mr rumor, &c. libellouiB. 
This is strongly supported by die case cited from 3d institute, 174, con- 
taining the form of tiie record, which Was clearly a prosecutiim at the com- 
moif law. 

In 4th State Trials, 573, Reg. vs. Fuller, it will be perceived tkat Holt, 
Chief Justice,' repeatedly ^led upon the defendant to know, wiietiier be 
cdl^ prove what he had piMished to be true; intimating, that if he offered 
fudk'evidence kwouldbe rt«eived. 



Fb^Erth Stale Trials 349, T Bishop's caaet; PoweH, Justice, ft goeA, 
kwyer, a somid politician, and as is said by Lord Camden, in 2d \ViL Rep* 
R«X'TS. Wilkes, the only honest man then on the bench, lays it down, that 
apublication to be libellous must be/aUcy it must be malicious, it must tend 
t^ seditiMi. 

Hobart, 252, Star Chamber, Lake vs. Hatton, in this case. Sir Edward 
OAe, the Attorney (general, held, thattruth was a justification, Hobart, Jus- 
tice, denied it. 

If, however, t^ere should be any doid>t on this subject, it is remo^M bf 
one of the most unequivocal decisions of which the case admits. The su«> 
preme legislature o£ the union has declared, that by law, truth is a jusdfi* 
cation. I allude to this Law of the United States, pa^^intheyear 1798, cal-* ' 
led the sedition act By a recurrence to the statute^ it will be found, that 
sAat part of it which permits the truth to be given in evidence is declaratory f 
and the other parts remedial. Ought this Court to doubt after this solesm 
declaration of the nation on this point? And is it not bound to regard it as 
ccmdusive on this subject? Is it prc^r to call in question a decision thus 
made? This is an authority pure and unadulterated; above all, it is Aijue* ^ 

The first case in which the Judges in England attempted to subvert the ^)^*^ 
eataUished law, in cases of libel, was in the Star Chamber ; a tribunal justiy' ^(/u^ 
abhorred for its cruelty, injustice, and usurpation, and which was umihilateA > . 
as soon as the voice of reason was permitted to be heard ; |t was held in th^ ^^^ /' • j 
case that a publication t mght be tibelhniM though true.^^Vfvnf^ case, Moor ^ 

Kep« 627. The Judges went ho' "further aTtnatl^ one innovation how-^ 
ever having been m^de, it was easy for those in power to go one step fiir^ 
ther. Accordingly it was soon after decided that ^ It is not material whe* 
tdher the libel be true."*— 5 Coke, Rep. 365, in the Star Chamber. 

Thus the co mmon law, as preyiouslj;^ ests^lished, was tra mpled undcy 
foot 6y the most corrupt court that ever existed in England. "ThisCourt 
ioonded m usurpation, fKe'huitibletooT of despotism, did nottlusH to de- 
clare that tli^ publisher of TH^A, and the publisher oi faUeXiod were equalljr 
guilty, and equally merited the censure of the law. A heresy in morkls aft 
well as politics. A principle at war with the spirit of our law; and inven- 
ted by the supple instruments of power, for the purpose of suppressii^ in-, 
quiry into the conduct of rtdersy in order more easily to ehslave the nded^ 

This doctrine, origin^nginthe Stm* Chamber, hat since been adheredtX 
to by the Courts in England; and it is acknowledged, with the e:?cceptiona ^. 
of Holt, Chief Justice, and Justice Powell, in the cases heretofore cited; nsu I 
ease can be found since the Star Chamber usurpations where truth has been 
held to be material. On the contrary, that out of the doctrine another rule / 
has grown, that the greater the truth the greater t/ie libel; than which, a / 
more despotic and pernicious priticij^ cai^xot be found in the codes of Tur*^ 
key or Russia. 

Second. It will be found that by the ancient precedents, as well of in« 
formations as indictments, that the libel was always charged to* be fal»t. 
This is a strong argument to shew, that, as it was a necessary allegation, it 
ought to be proved; and if the libel were proved to be tniC) it could not be 
punisbed,-^Rex vs. Carr K. B. a. d. 1680, 2d State Trials.-— Same year, 
3d State Trials, 90 Rex>ii. Elizabeth Collins. Cowp. Rep. Rex vs. Homey' 
672, A. 0, 1777. 

Many other precedents might be cited to this effect; but as they will 
not probably be denied^ those menticmedwiU sufBce^ /Froijg th^ year UlfO ; 

A 
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itof lf7f, it rimfht Mbi^'afinned,'then:7s Ibt « ^bed(e^^ ihdtetAient, 

4t infohMtionti in which the word faUe has baeA omitted. 

Tinord. At this daf 9 the Ourt l^ill never gi*«nt leave, to tiie Attdrnejr 
Gc»ei«ri, to tie an inforrki&tioii for a libel, xnAes^ accmnpanied with an af* 
fidavit to shew that it \^ false. The case in Doug. 387, among many (»th^nv 
li Ml to prbve diis; laid the Court there say t!he rule is im^iabie. 

Fomith. it cannot in a free country be criminal to pij^lish tratii) afiect'** 
ing the mord or political conduct, or principles of any man. • • 

Hiatpart 6f the common law which is repugnant to the cfondtitutioft 
18 abrogated. 

Among the prMled^i^s secured to us by the Constitution, l2iat of edect-* 
fl&g s^ tmUic offiders is th^^ most important. Oor Constitution y& repre-^ 
ieottatiTe throughout, aod ^very public ag^t is responsible to the "people, 
either' direc^y, or indirectly. In oi^er to the due exercise of the elective > 
firmchsse, fi*ee Inqtury is indispensibly necessary; bat if the vices and cor^ 
MpitionB of those in power, can be shielded ^m public amtnfadversion^ 
by the terrors of a despotic, and'arbitrary principle of the modem law of 
^igUmd, the Hghts of election is a mere nothing. It is the worst of curses^ 
because, tinder the supposed sanction of public opinion, the greatest enor-< 
nlties aokl oppi^e^nons Iffe practised. If therefore k be criminal to publish 
themal-coadoctof oui^ rulers, if ft be fibeUouisto expose their depravity and' 
#afit of every mond qualification for orifice, it were better at once to declar^^ 
tiiat die right of the pteopie to choose their rulers tih^ be abrogated. TYtt 
peopde are moi^ interested in having the vices of their agents made known, 
jten their virtues \ the former are always attempted to be concealed, the lat« 
ler'fepeak far themselves and ever^ will become public. It is clearly to be 
deihoiistrated, ttet,if the doctrine bet)nce established, that truth is a libeif 
there is an end to ^ liberty of the press. But as my duty is mel^J^ t<y 
epte 'die fargument, I shall not ditete further on tJkis most conclusive and. 
tnanswerable part of it. 

The Bfext ground upon which we rely, is, that the Chief Justke misfit- 
f^scted the Jury, in requiring them to fiiKl the defendant guilty upon the* 
mere proof of publication, and the truth of the innuendoes. 

We contend first, that in alh criminal cases, the JU17 under the charge 
of the Coui^ as to the law, have the rightfiil power of deciding both upon 
the law,'and the ikct. 

Second. That in all cases where a general issue is joined, the Jury hat 
ft ri^t to find a general verdict in the whole matter in issue. 

In BusheU'b case, Vau^an 150, the rights and powers of jurors are 
dUy and fuUy discussed and defined, Vaughan there s^ys: << But upon all^ 
« generali^sues, as upon Non. Cul. pleaded in trespass, Nil Debet in debt^ 
« N«l Twrt m Disseisin, and the like, though it be matter of law whether the 
« defendant be a tre»»sser, a debtor, a disseisor, &c. in the particular cases 
« in issue: Yet theiury find not, as in a special verdict, the feet of every 
« case by itiself, leaving the law to the Court, but find for the plaintiff or de- 
^fendant upon the iasne to be tried r wherein they resohe both tlie law and the 
*fact cotr^Ucatedlyj and not the fact by itself ; so as, though they answer 
<^ not singly to the questioUr what is the law? yet they determine the laxo^ in 
* «n matters where issue is joined and tried in the principal case, but where 
'•'die verdict is special. &c.'* 

Maiiy more cases might" be cited to the same point, but tWs'is tmne- 
veiBsary; one more only ,will be added; it is the o{>inion of an American 
hiOf^ on honeft Hxai^ aprofound statesman^ wlibse legal leaminjj; atfd dcef 



Quef Justice Jay in a case reportedi in 3 Dall. 4. in<^a;pgkig^ts(|ke. JlH^f) 99jSrr 
<( It vOiBifwot be'aouss hei^ g«nt;S(^ipa^H t^ Tomij|d. you ^f t^ gppdold 
* nite, t)iat jw?^qu<^tic>ns of feet, it \p tb? pirovijiy:^. q£ tbe Jjpiiy i "oa ^eatiKwp 
^ of Uw^ k is the proyince of th^ Court 1p de<|id^ j^t it ]|^u^$ibQ4Aaeryedf 
f^ that by thjis sam^Jaw, wkldirecogni^s ibis neasQQaye di^tribu^foii iif jn- 
^^'i ids^icttoii, you liave^ aeyertlieless^ a, rigU to tab^ }tp9n y(Hu*aelves to judgie 
A^ of bottv and to determine the laW} as well j^ the fapt 19 cgnt^Qv^rsy. On 
^ tlus, saod on every other occa§ion» we hav,^ no doul^ yqu will p^jr th^i^ r^o^ 
5^ pect which is due to the opinion of th^ C^rt; for, i^a oq th§ ope. ^^ it is 
^ pvesu»3te4 tliat J^i^^^are best judgies of facts, it is, op^l^ oth^rhiMQd, ps^ 
^ sms^le* tha^ the Court are tb^ best judges of Isa^Wf-^fim ^tUl both obj^^i 
^ ave lawfuUy within ycfur fiow^ of df^cmonJ' 

The opiiuon of this great map, at the head of the nation^ judiciair]6» 
who was no sti*aQgar t^ the rigl>ts and ppw^rs of the Courtf ougi^ to tsr 
wc^eive the highest consideration; mo^je especially whi^ it is. known, that he 
formed hi^ notices of jurisiH*udeT^e «t « iiraQ when mq^eru th^riet had not 
supplanted the iBtfqcims of experience. 

It is sM^hnitle^ by al}. the Jud|es in, England, who ^t^ the Jury simiiar 
^rections^ wil^ tho^of the Chief Justice in t^e presi^nt case^ thiilthe Jmy 
^as the po^er to jpi^e as well 9! tb^ taw as the fact; bnt thail this fiowa^ 
is like that of a lughWayniant wh^ rob^ those too weak to resisit him. 

But to ^bew that it is not this ibs^^/towfrwjudi the Jury possesses^ 
4n addition to the authoriti^ already ci^ed^ aiid Ti^hicb. will be ady^rted t9 
laereafter,^we contend, 

First, In all criminal prosecution^ the Court cannot, as in civil case% 
^rant a new trial when there is an apquitta^l. The verdict is finalf and not 
in the power of the Court This rule efen Lord Mansfield 4oes not pre** 
Vend to deny, although to Jum is 4ue the ngi^rijt of ^tahlifthing the usurpa^ 
tion, which took libels out of the general rule. 

•Second, The Jury. niever w^s in crimlnj^ t»si^ Hat4^ to an ^ittaisiW* 
3a^teU's Case, Faughan,. ISO, . 

If then, the Court cannot set aside a y^rcBct of iioquittal, ^(^ t^ 
cannot be pumahed for giving wch a y^dict, though it be Erectly againi^ 
law and evidence, and if their^^ verdict ia^ cprnpletefy linal and c^ffective, does 
it not follow that tj^ey most have diis pp.wer.r{|'A£^^A-*-If rightfully, it i» 
Uieir solemn' duty to exercise itir— Wb^ft spea^g of the power of Uie Jury^ 
no other power ctoi be meant than that whi^ch ^hey can le^ly and rightiuHf 
t^e^cise. It is like .th^ power of tb^ exi^utiTe, the Ic^lative, and th^ 
judicial departments of our government; and though their powers may be^ 
9gid doubtless -sometimes have been s^bused, they do not tba?efore cease to 
exist. So, although a Jury miiy do wrong, ,^ey have npt therefore less tfas 
power of 4oing right. And wherever ther^ b lodged % power to decide^ 
whick is fitiat ^ eff<^ctive, aij^.&pm wluch thsp^ is np appeal» that powe^ 
is a rightful one, and must necessarily be so understood. 

That the Court has a right to decidp the law, and the Jury the feet, is, 
as a gen»^ principle, t^Rdoubtedl^ tr^€* Whenever a vx&ce question of 
law is presented to the Court, as m xases of dipmurner, tib^ Court exclu« 
aiveiy decides. Formerly it was i^eceasary to plead all special matter; most 
of the cau^s at ttot tiiue evje^ally qsine hefipr^ the Court in the shape 
<>f -demurrer: the facts being ^us spread upon the recom^ and agreed l§ 
% the fKHli^theCowrt* mi ftp. CovHt^oIy i^:c<w;^tf«t t« 4eciidc In- 
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-A Qiese c^Mtt, therefei^) the Judges unquesfionably hare* the lorerd^ 
controul of the eiitise. 
^ But atthis day, rince the statute, ^dien the general issvie "with notice Is 

universally adopted, the mtervention of a Jury is more frequently necessary. 
The power of the Court must of course be exercised difl^renUy; the Jury 
wist Ifarst find the fiicts: this being done, they in civil cases always, ahd in 
criminal most generally, ought to take from the Court the legal inferences 
irom the fiicta. It is therefore the universal practice, and such it must 
necessarSy be, for the judge 4o direct and instruct the Jury in every case, 
what the law is; and they are to a^Iy it to the &cts, and find their verdict 
^uxordin^ly. As fcmg as the Jury have the power to find a goieral verdicty 
€be judicial power, of expounding the law, can be exercised in no other way. 
The law has designatoi this mode, and it recognises no other. In dvil 
teases to be sure the law has provided a remedy against the injustice which 
sometimes, though rardy, results from an improper decision of the Jury. 
Formerly they might he punished ; now their ver^t is set aside, and a new 
^ trial granted. But in criminal cases there was no such relief nor any pun- 
^ J ishment. Lord Mansfield, though it is not with much pleasure that hu ofihi' 
n:;^ ^SQfM, as to the right of Jurie^^ are cited, says, (3d Term Reports, 431 in 
^ note) ^t is the duty of the judge in all cases, upon general issues, to tell the 
^ ^ Jury how to do right, though they have it in their powep4fi do wrong, which 
p' JJ*is a inatt er between God and their consciejjc^s.'jXLord Mansfield never 
j>^ 1 torgot theTTand tiiat «3geaTtt1ir^bOT««Ae pec^ler The trial by Jury is the 
^ I pride of En^shmen.-*It is the great .bulwark which protects the rights ot 
^ j the subject against the influence, the oppression, and the persecution of the 
crown. I^ more than any thing else, has a tendency to keep the royal pre- 
rogative within its proper bounds, and is therefore regarded as the most in*- 
valuable privilege which the nation has inherited. To destroy and fritter 
i k away, seems to have been the dariing-object of Lord Mansfield; and, in 
V ^5^**^g*bis goodly work, he meant to ^ve his benefactor, the highest 
\ evidence of his gratitude. We find accordingly, that during his administra- 
itioQ the Court became every tiling, the Jury nothing. In cases of prosecu- 
/ tions for Ubels, he out-stripped all his predecessors ; and he soon introduced 
/ k practice, which, if it could have been firmly established, must have prosi* 
[ trated the liberty of the press. The patriotism of the nation was at length 

• roused into action; ^nd had he lived a few years longer, he would have 

* witnessed as noble and as dignified a resistance as ever was made by a free 
people. The rights of the Jury were vindicated, and the liberty of the 
press estsjblii^h^ on;i)>asis, which no jutur^ Mansfield will readily dare to 

it is however «wid, that the case of libels forms an exception to the law 
- in other criminal caseji ; and authorities will be adduced to prove, that it has- 
been usual to direct a Jury to find the defendant guilty, upon the mere 
tsrooi g£ publication, and the truth of the inuendoes— «mong which the foU 
low^g ^e the most prominente 

Ninth State Trials, -255, Lord Raymond's opini<»>— His lordship 
•ays, therr are> in cases of libels, two questions for the Jury, and one for 
the Court, Whetfaw Jhe publicatiai he libellous or not, is for the Court — 
and directed the Jury, Jn their delibcratimis^ to Uy that out of the question. 

Fifth Bur. 2661, WoodfelTs Case, Where tiie same doctrine is laid 
«own by Lord MansfieW. • ... 

' Wri Jerpi Bep, 4S1^ in note. Dean of St As^h^s Case. Im 
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Hhi» case the doctrine is again aifovced by Lord MuMSeM, and acatauity^ 

defended. 

Each of these cases will be noticed in their order. 

Lord Raymond is the first judge who gave such a direction. Beibre 
tlusy no case can be foond yrhere a similar doctrine was held ; and it will W 
seen, in the sequel, that his solitary opinion, g^ven in the huiry of a trial> 
wh^ alone, in all probability, on the bench, cannot of itself overturn cer« 
tain established, acknowledged, and admitted principles. In Woodfairs'/ 
case it will be seen, that the Jury found in exact conformity with the charge, i 
to wit, " guilty of printing end publishing onfy."— They were told by Lord ( 
Mansfield that if they found that the de&dant was the publisher, and the / 
application of the inuendoes to persons and things correct, they ^ould find 
the defendant guilty. The Jury answered by their verdict that they fouiyi 
these &cts; yet it will be found that on this verdict. Lord Mansfield him-^ 
self dared not give judgment, and consented tb&t there should be a venire 
de novo. It will presently be found that his Lordship experienced other 
difficulties, in carrying his usurpation into effect 

In the case of the Dean of St. Asaph, liis Lordship (unfortunately for 
his own fame, and the cause he supported) undertakes to give his reasons 
for his opinion. These, as well as the facts which he there relates, deserve 
consideration. As it is on this case, the Chief Justice, who tried this causct 
reposed himself, I hope the Court will indulge me in a particular escami** 
nation of its doctrines. 

First. It is stated by Lord Mansfield, that he knows of no case where 
a different direction has ever been given to a Jiuy. This is an unguardect 
declaration, and his Lordship shall be convicted out of his own mouth, and 
by the testimcmy of two credible witnesses, equally learned and noble with- 
himself; not only of a most singular wml qfrecoUectionj (to use no harsher 
epithet) but also of the most glaring inconaietcTtq/, 

In the case of Rex v. Home, 1 1th, State Trials.—- Lord Mansfield ia 
charging the Jury says, ^ I told them* (meaning the July who tried Wood* 
&J1) ^ what I now tell you, and what I believe never was doubted, and what^ 
^ was not questioned on that occasion, (though I desired they might move 
^ the Court upon it if they had any doubt) tluit it is hot necessary to prove . 
^ an actiialintenty which istlie private operation of a man's mind; but ^ 
*< Jury were to. exercise their judgment from the nature rfthe act^ as to the , 
^ intent with which it is done." A clearer recognition c^the right of die - 
Jury, could not be expressed^— But his Lordship, s^ain, on the modon for 
a new trial in the above cause of Rex. v« Home, Cowper, page 672, re- 
ally ^5^/ when he first reported the evidence, a very important part of the 
testimony, which he permitted to be read to the Jury^ to explain the intent. 
Thus much as to the testimony he bears against himself. 

In xhe debates in the House (^ Lords, in England, on Mr. Fox's decla- 
ratory act, which will be hereafter more^ particularly noticed, LordCambden^. 
(than whom a greater lawyer, a better man, and a sounder patriot Great 
Britain never hsud; the an*ogant pretensions of Lord Mansfieid to the con- 
trary notwithstandiitg) and Lord Loughborough both declare, that whoever 
they have presided on trials for libels they have uniformly left the whole 
ntader to the Jury, imder the direction of the Court They expressly de- 
clare that they never required a Jury to find the defendant guilty on the ' 
mere proof of pubHeation, and of the truth of the innuendoes. Both these 
lords were cotemporary with^^ and presided at mmf trials under the verr ' 
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^ iMd Mansidd^ «nd how far he cafi be mitipQaed to be ig;iiOEaiit of 
«y charge9 to Jdries, U left to be decided by those.who hear the facts. 

In the same case Lord Mansfield says^a general verdict of ^guilty)'* 

10 equivalent to a special verdict in other cases; andthbhe says is peculiar 

battle form of a prosecution for a libd. How this becomes peculiar to tJw 

^ case of a Ubel is however not shewn; noriait true. The same law governs 

in all criminal cases; and this is, but the cunnmg device of a despotic judges 

l0Cobthe Jury of their power to find a general verdict. The Court never 

liad a right'to make that verdict ^tcvdy which the Jury declared to be ^^ 

mnl. And the rule attempted to be established by Lord li^bnsfield^ ia ^ 

«octly • contrary to the nniform practice in all other cases; it is an artfiil 

mode of stealing from a jury a special verdict^ for imprc^r purposes, un^ 

known in the law, and repugnant to the genius of our jurisprudence.— -It 

Wffijtlt'never to be viewed, but with indignation and abhorrence. 

^^\% is the Intei^ which makes any act criminal or innocent; the mero 

^x^writing and publishing a paper is in itself innocent. The tendency of the 

paper, and the intcnij with which it is written or published, may make is 

cmlninaL 

49 Killing another, is murder, or mannUaughter, or justifiable according 

ts ti>e atteni^g circumstances. 

Taking another's property is tortious or justifiable in the same mamieri 

Putting another's name to, a writing to secure and disdiarge the pay-* 
sient of money is forgery, or npt, in the same manner. 

Writing or publishing certain papers is treaapnabley libellous, or inno- 
\ 4M[t in the same manner. 
^'^-"^ In the case of the Dean of St. Asaph, Lord Mansfield) speaking of tho 
-mtcnly says:.*..^ A criminal intent from doing a thing m itself criminaiy with-* 
^ out a lawful excuse, is an inference of law. Where an innocent act is made 
^ criminal, when done with a criminal intent, the intent is the material ^ci 
^M constitute the crime.*^. ..It will be seen that tibe intent is here called a &ct. 
The iruent is equally the legal inference frcmi the facts, whether the thing 
4oQe be criminal in itselff (for which there never can be a ktfoful excuse) or 
whether it be made so by the ^particular intent And it can be demons 
titrated that however criminal in it^lf an act may be, if the Jury do not Jbid 
the intent J the Court cannot g^ve judgment against the ofiRender. 

Stealing is £m act in itself unlawful; but suppose on a trial for stealing 
« horse, a Jury should find these factSv-^That the ofifender had borrowed a 
. hmse to go to a certain place, that he went there, and afterwards went c^ 
with the horse, secretly and clandestinely; the Court could not give judg- 
ment on such a verdict. This shews that the Jury must find the intuit be-, 
fore there can be a conviction— but cases solemnly decided are not wanting 
to shew that tlie law is as we contend— the Queen vs. Fuller, State Triala, 
j^ 473. This principle i^as also been well reasoned on, byrLoft in his Law of 
'^ Jpyidence, page 847....^ In a free government, transactions which concern 
** the public are, and ought to be matters of public notoriety.. Ammadver* 
*i sions on them, if not thrown wantonly, and at random must correspond 
^ with known hctSy and with clear principles of the Constitution. The Ju- 
<^ ry has a light to decide on the whole matter, but as we said before, of a 
^ higher exercise of popular right, it may be here observed of this, that the 
^true and only proper defence on such an occasion, is not of a nature to csU 
"^ for proof by witnesses. The time, the circumstances, the fiicts to which 
^^Ae puhlioation refers, the scope to which it is pointed, all speak for them* 
tc^P&l^s^ ^m under the geneial issue are properly before the Jury. Tho 
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f^tnttk to be prowl, wfaen publications Goncemin^ g;oveniftienc come Ik 
<< question, is generally a moral truth; not whether the &cts cuict, (for if 
<< tiieae remain to be proved they ought not to have been asserted) ^bdt whetl^ 
^ er on fects of public Dotm-iety, the principtes and inferences are justly q^ 
«< plied. Now this can never be a matter of testimony ; but ia diiectiy and 
^ absolutely to the knoidedge and conscience of the Jury." 

In first Leo. 287, ^th, Eliz.* the following case is reported#-^4>De wi* 
indicted in the County of Lincoln, upon the statute of West, 1 Cap* 34^ and 
Rich. 3. Cap. 5. And the words were, ^ That Campioft was Dot exe^ 
^cuted for treason, but for religion, and that he was as honest a man «i 
« Cranmer." — The bill was in£>rsed "Billa vera, but whether ista verba fu*> 
^ eirunt TrmMose •edUiou or e contra ignonmiis." The same indictment be- 
ing removed into the King^s Bench, the party for the causes aforesaid w«i 
discharged. 

1 In the seven Bisliops case, 4 State Trials, 3e6^^All the Judges, even 
ttose most devoted to the crown, left th^ vfhole tnatter to the Jury. One of 
the- Judges (Halloway) says in his charge, ^ if you are satisfied there was an 
<< illintentioil, seditioni &c. you ought tD find them guilty; if not, you are to 

^ acquit th«m" 

He then gives his opinion (as do all theothers) on the pcrtation prcscinted 
tetke King for which t!ie Bidiops wei<e indicted, and adds,*^^bot^i ia t^xm 
** you gentlemen." 

Ls the case of Rex v. Home; 1 1th State Trials, 288, LoM Mansfield 
glive a sinnlar direction. 

Several authorities may also be adduced to shew that where^lettecs hetm- 
bec^ written to a fother, relating the improper conduct of his childnm, the^ 
hft^'e been ctmsidered libellous, or not) according to the intent with whiek, 
tey were written, notwithstanding their contents might create great irrita-^ 
tjon, and tend to a breach of the peace. These audieiities sore not cited». 
because they mtust be famiiiar to evety one acquainted with the doctrine of 
libcils. 

The time, the circumstances, the occadon which att^id the publica-^ 
tifm of a piece, may operate to make it libdlous or not. It will be found bf- 
the debates in the House of Lords, on the d^claratoi^ bill, which ^'as inttx>^ 
diK^ by Mr. Fox, that Lord Thurlow, who mo3t strenuously opposed its- 
passage^ admits this; and in answer to an argument that even passages of 
scripture might be construed into libels^ he says, that under certain circiii]fi<i< 
stances, and on certain occasions, these passages might be something mdre 
than libels ; thereby insiuuating that they might be treasonable. To e\fince,' 
more fiiUy, the foite of this argument, I will mention to the Court a caser 
which actually happened in England, upon the authority of one of the mem-w 
bers of the House of Lords, who mentions it in his speech, and who says^ 
he saw the recoid. At the time the pretender landed in Scottod, a man in 
London reported '< that the King bad got a cold;" every report at this time* 
of this descripdon, might be injurioiM to the royal cause. ' It was of infinite 
imnortance to the nation that the King should be in a situation to put hitn*" 
sel? at the head of his army, and to support the drooping spirits of his adhe** 
rents. This man was prosecuted for his imprudence, convicted and pu<^ 
nished. Surely in times of actual safety and tranquility, no Attorney Oeneralt 
however malignant, pei^secuting, vigilant or acute, would consider an expi*es* 
aion of tl|t8 kind criminal. 

Having now shewn, as is confidently hoped, that the tule laid down W 
Lord Mansfield in the case of tfie Dea^ of St, Aaaph is aot ^e law^i^li^ m 
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Ibr tt momeni adTert to the oppression and inconTeniences which woifti rer 
'suit from it, if it should unfortunately be established. 

In Sal. 417. Rex vs. it is decreed that if the judge at Nisi Prius will 
admit the whole publication to be read, one part of it shall explain anoth^y- 
and the whole shall be taken together. ^ 

Lord Mansfield, in the Dean of St. Asaj^^s case, makes these, (for 
tim most extraordinary) remarics— > If ahy part of the context quaUfy 
^what is set forth, it may be given in evidence, and every circumstance 
•<< which tends to explain themeanmg' is every day given in evidence, and the 
^Jwry are ihejudgt* to find the meaning :'' as if tifiere could be a difference 
in legal constitution between the meamng and the inient, ' 

The role laid down by the Chief Justice, and in which he is fully sup-^ 
ported by Lord Mansfield, is, that the Jury are to convict upon the proof of 
the publication, and of the truth of the inuendoes; and that the Court is to 
judge of the innocence or crimlnaHty of the matter c/krgedaa libellous, on 
the return of the record. How inconsistent is this with the rule, ^ thateveff 
* circumstance which tends to firove the meaning' shall be left to the Jury."' 
These circumstances never do, nor ever can appear upon the record. The 
defendant is thus deprived of the benefit of that very testimony, which he 
has been permitted to give, to shew his meaning. This, however, is but 
a small inconvenience compared with others whidi must flow from thii" 
practice. 

The Attorney General spreads on the record only such fiarts of the 
supposed libellous publication as he thinks proper. He may take part of a 
sentence in one place, and connect it with part of another sentence in ano« 
ther place,- and thus, from the most commendable and useful essay, cull tii(» 
choicest materials for an indictment for a libel. In this way also, atheists may 
draw arguments in their fiivour from the holy scriptures : There is no God' s 
is part of a verse to be. found. This, unconnected with what precedes, 
would prove their tenets true. But if the infidel would cite the n^hole verse, 
he would find it thus, " The fool hath said in his heart — there is no God."— 
And it will presently be seen that in this- very case, undoubtedly from the 
furest and best of motives, fiart only of the piece read in evidence is spread 
tipon the record. Now the whole publication, as read to the Jury, niay be 
as different from the mutilated parts upon the record, as part of the forego* 
ing verse of scripture differs from the whole. It follows from this, thattiiie 
same Court, which might decide the matter spread upon record to be libel- 
ipus, would, could they be present at the trial where the whole publication is 
given in evidence, give a directly opposite opinion. ^ 

The conviction under the charge given in this case, is equivalent only^ 
it is said, to a special vferdict. The verdict of coui^se is no evidence of the 
defendant's guilt. It does not even afford a presumption of guilt. He is 
then to employ counsel, and the privilege of being heard by counsel is not- 
among the least important, to do what? to shew that he is innocent. He is 
consequently compelled to attend Court, term af^er term, to employ counSely 
to find surety" or be committed; and all this to convince the Court that he is 
Mt guilty of the crime wherewith he stands charged.* And it must not^bc 
forgotten that a defendant, by this mode of proceeding, is completely de- 
prived 6f the use of any mitigating or exculpating circumstances which ap* 

• It was here observed from the bench, that if these were hardships, they were of 
Ihe ddTeodant** own ^choosing, he had himself removed the cause, and sought a trial ia the' 
li^erior Cooru He had Qiade the cak : h&bad taken every step compkuned.of. 



17 

pear on the trial. And this is triumphantly sdd to be an advanti^ to the 
accused) because the judge at Nisi Prius may give a wrong opinion, and th^ 
privilege of having the opinion of the whole bench, and bringing a writ of 
error is more effectually secured. 

This is not true.— The defendant has a right in all cases to move in 
arrest of judgment, and to bring his writ of error to the Court in the last 
resort; and this right is neither imp^red nor increased by any new-fangled 
mode of trial, which a designing or tyrannical Court may attempt to est^* 
blish. A defexidant, when asking to be tried by his peers, is not to be toldy 
^ we cannot grant you this, but you" may have a writ of error." 

Whatever security we may fwfit have against the abuse of this mode of 
proceeding, let it be remembered, the day may arrive when cruel, unprin- 
cipled judges, bound by no obligations which human laws pan impose, wheiv. 
the spirit of faction shall have driven Justice from her judgment seat, may 
pervert the principle which is now contended for, to the worst of purposes. 
When the question will no longer be, is tlie accused guilty of any crime, ac- 
cording to tiie laws of the land; but, is he hostile or friendly to those from 
whom we received oui' offices, and during whose will and pleasure w^ hbldt 
them. When it may be necessary, in order to continue in p9wer an ai-ro- 
gant, despotic^ and relentless faction, to stifle the voice of complaint, to sub^ 
due the spirit which dares to oppose the progress of usurpation,' oppresaioQ^ 
and persecution. Such times have been, and may ag^n be no one knows how. 
soon. In these times, there can be security, only in that most invaluable, pri- 
vilege which a free people can enjoy, the right Ufa trial by an impartial Jury^ 

Let; us trace the operation of tiiis principle a little further. . , 
. If the act be criminal in itself, the inference of a criminal iiiteh^ 'ac- 
cording to. Lord Mansfield, is to. be drawn by the Court exclusively; 

If tlie act be iimocent in itself, and is made criminal by the particu- 
lar intent,, then he says the intent is die material t^rt to constitute the crime. 

Thus tlien,. in some cases it is admitted, that the intent alone consti- 
tutes the criminality of the act, and this must in such cases be found by the 
jury. But who is to judge whether tiie case under consideration is of this 
description or not?— The judge. Suppose then the judge should conspire 
with the Attorney General to destroy the liberty of the press, should pro- 
iiounce every publication criminal in itsclfj would he not by this sort of man- 
agement completely exclude the Jury from pronouncing upon the whole 
transaction, as explained by the context and other testimony given in justifi^ 
cation ? Does not this give a weak or wicked judge an unprecedented power 
in criminal prosecutions, by v/hich, tiirough ignoraiice or design, the right 
of a trial by jury may be wholly superseded? 

Maiiy other conclusive arguments occur in this view of the subject j 
but I have already doubtless exhausted the patience of the Court. I will 
therefore leave it to tiiose who are to follow me, ^iid briefly apply what ha^ 
been said to the case now before, the Court. ' , 

l^et the Court compare that part of the supposed libel which the Attor- 
ney Oen^ral has put upon tiie record, with that which, we complain> has beeti 
mo^t improperly omitted. .., * 

On thfe record are these wp^ds,*^ Jefferson paid Callender for caJIlng 
« Washington a traitor, a ro|:)ber, an^ cii p-d^rer ; for calling Adams a hoary 
f' headed incendiigry, and for ji^os;^ grossly l^l^idering the private charactersof 
^ men whom hc,.well knew to be yjiiu^ij^;^' ...... 

The whole piece as rpaStqlfie.Jjiyy^Ss in these l^prds, ** Holt mys^^ th<^ 
kt^thm qf the fedtrol fon^ m> T?^ v^'^^(?S^f ?f'" Pi^!^,Cc^en!der Jbr %vptf!^ 
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^ji^fthe kUe ddndrd^tration. ThU U wHc^ JhUc'^'tfte charge is tdcfirese^ 
Jpui : Jerferspn ]()ald C^tlendei^ fiir csiltih^ W«rihmgtdii a traitor, a robber, 
Hhii perjurer ;- jbr cdlitig Adams a hoary headed incendiary, and for mbst 
grossly slandering the. private characters of men who he well knew were 
Wtlioui.^^ ifieae chatge^^ not a democratic editor Has yet daredy of' ever %Dili 
wife to.niett in often and maniy discussion?* 

* ^ When tke wKole piece is considered, ih connexion with the following 
^d^ will- any one say tliat on the face of this transaction there is a criminal 
mtetit? — First, It aprpeai^ that charges of a similar nature had previously 
been made in other papecs. 

-Second, That Hort most grossly misrepresented this charge. 
^ i^hitA, That the publication in question professes to be, and in fact is, 
£ detection of the editor of the Bee, in misrepresenting a charge made, by 
flie pdlitical oppona^ts of Mr^ Jefferson, against liim. 
'^^ ' "Fotikh, That this cii^ge, at the time it was made, very much agitated 
f&4 comniunity, and became the subject of universal interest^ and which, if 
&Uc^' i^pulid furnish such an unexampled instance of hypocrisy, and baseness 
m Mr. Jefferson, as would forever have disg^raced him, and rendered hini 
ib object of horror and detestation. ", ' , 

'; Fifth, Under these circumstances, the attempt by the editor of the Bee, 
Sci' professed to support the present administration, to divert public atteh- 
pn from the real accusation against Mr. Jefferson, v^as altogether impro- 
^i" and pernicious. To stimulate general inquiryi tb force the friends of 
l^k Jefferson to disprove the charge that had been publickly and universally 
mad<^,f^gain$t him, if in their power, and which had, in the opinion of many, 
K^rf Very satisfactorily substantiated, to compel thehi to wipe away this 
fo^Lstain , which had been cast upon him, became equally proper and com- 
mcnc^le, . With this view the defendant explicitly defme's the charge that 
md)yeen n[uule, not as one that originated with himself, but one which h^ 
previously been exhibited to the people. He makes no comments upon it, 
^xpresses no opinion as to its truth or falsity, but impartially demands, from 
a rival printer, an " open and manly discussion.*' How much would it have 
redounded to the honor and credit of Mt. Jefferson, to have vindicated him- 
self against this charge^ by meeting it with tliat fortitude and boldness 
which conscious innocence never fkils to inspire. But alas! instead of thisy ^ 
a village printer, so remote from the spot where this transaction took place, 
as to render it impossible, or extremely diflicnit for him to prbctire the do- 
cumpnts, and attendance of witliesses to prove the trutli of what he pub- 
lished ; in circumstances by no means adequate to sustain an attack made 
ypon him, in the name of the people, by the first law officer in the state, 
Opheld and bapked by the party who placed Mr. Jefferson in the chair of 
governn\ent, is indicted for a libel ; and that too, in a state where strong 
doubts are by many entertained, if the truth be a justification. 

Ought not such a publicatioti, attended with such circumstances^ pro- 






mulgated at 4z^cA a time, upon sttch an occasion, to haye been submitted to^ 
the Jury? Does it not sufficiently appear that this publication is not only 
ipnoce^nt,. but commendable? and that it is one of tliose cases,' where,, even 
^cprding to the rigorous rule laid doWnby Lord Mansfield, tlie particular 
intent codld alone afford, an inf^reniee ctf criminality. ' 

it is not difficult to account for the. mtroAuctioh of charges, like that 

evejjby the Chief Justice, into thd Court, 6f (irieat Britain. From the te- 

& kfiation, into p^rtof.the ret^n pf'-ltiftg William, no books or pamphlet^ 

'^■''^SlH^e lawfully published, \v{dWltprevibuky *obU^^ Bceftce from tef-- 



tain public offioen, which w^ diflferent, ficcordin^ to the nature of t^ 
Hibject, ^scusaed. If any person transgressed' this regulation, the oift 
question wpsj whether the defendant was the publisher, an'd as to the trSoi 
of the in\iendOes. The criminality t£d. not^ at diis period, consist' in ,p<^ 
lisbii^ libellous matter, .^lit in publishing witlioi^t '^ iipprimatur. "^t 
chargci gi*fin ™ Jhis case, would at that t^ipe Have been sfrtctljr prA^. 
floweasx was it for judges devoted to the adpiinistration, yd lotrbdtici^Ji 
aimilar'ivactice on indicbnents for news-paper e^ay? " " 

^t is nQt extrwiiidif^r^i, that v/e see attempts ma 
indicted fOr libels, of a lairtrid, Uya Jury of the co 
ttied^s,ofthe casesthat,wi)l be Qited agtunstus; it 
were deciijed in times, when thf: people were violently 
power and prerogative of the crown, or agauist a w 
.administrationi purauii^ a policy, Jiostile cither to thi 
ofthenatioft— iheCofirtshouldtherep)re receive aucli 
cauti^. It cannot ,havee>cM)ed ^servation, that wJ 
tion resorts to prosecutions t^ithis kind, under a law w 

..severely as ^daehood, ttiatisom^thin^ is ratten, that si 

.to be concealed whi^h dreads ihe light. 

£ut will not this Court regard. as conclusive on. this subject, the a^ ' 
passed in 1793 ot this subject in England. By euifniiiing, it will be TouimI 
that it possesses dl the .words appn^riale to a declaratory act; and by\a^ 
Tertkigto the debates on it io pa^li^ent, both the Iriends, and foes of t^ 

, law concurred in considering it a^ declaring, not as making, or altering the 
law. It will also be found tliat it received the sanction of die best men, and 

. soundest patriots (^ that couptryj ihat all party f^eJings were fbi^ptten la 
the dipqifss^in; and;thft it paj^ied, a^^r long and repeated debates^ by Ijie 
,^most uBtininiouB voice of the commons, and a very large minority of tine 
lf>rds. I humbly ^rust that this solemn prqte» of the nation, ptxHiouncgd 
by the voice of its parlia^nenl, i^ainst the usurpation of the Jui^^ y/^ ^ 
regarded as finally eettUng the cnestion. 

I hftve already too much fetigyed the Court; the importaiice of the 
subject, and the distressing consequences that may result from what is c^- 
cdved an under conviction of my client, roust be my apology. I feel up- 
der the highest oi^gatiqqs to the Court for the patience with which I have 
been heard; and anticip^ from ^is drcumstance a. decision fikvorabk ^ 
the right 4f,t|^isJ |>y J^ry, pud to the liberty of the Press. 

Mr. CAINES. On BehalJ^ the Prosecution. . 

Iftheimpressiveeffect of this cause has been terror and dismay to tltc 
counsel by whom it has been opened i ifto him, whois habituated to ajqidir 
and to speak in this Court, such has been the result; I leave your Hono^ 
and those by whom I am suri-ounded* to imagine what mlist be the ^tatibn 
orone,wholikemyseli^ has been so little accustomed to speak here, that the 
very soiind of bis own voice is new to his ears, and from its novelty alcuie, 
creates alarm. In,addition-to this, I have to combat the f<ut^e of cratsjHcuoiis 

' talents,.but,lioweverradmire thealrilitiesalready displayed, however higMy 
I appreciate their worth, not one word has been urged which induces me to 
change tlie opinion I had originaUy formed, and fbehold this subject in ahjr 
light, different from that in which I had viewed it in my closet. The deit- 

.lectiMi of many of the points made iutiie case, may perhapu embairus my 
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fct^ment, as, under tKe befief tliat they would be iiisisted orfi Ihadmfny 
mmd arranged a train of reasoning, which was interWoven"witiK all the ob- 
jections taken, and in that order tended to prove, that the charjge of the learn- 
ed Judge who tried the cause was right, and that the adrtiission of the affi- 
davit tb put off the trial would have been improper, because,' thcr circum- 
stances it contained could not be given in evidence,' the laW of the case of the 
'Uean of St. Asaph, being the law of this ^tate. In doing this, I may per- 
haps be occasionally led into refutations of ev^n that which, by being aban- 
,d6ned, 'has been conceded; hut if it be neqessasy to enforce my positions, I 
J&'us^U will.be excused, ; ' 

" . ' P^evi6u8,' however, to entering intb the discb^sion, it may not be irre- 
velant, aiid J hope, it will not be deemed disi*espectful for me also to say 
some words on the importance of the dause. 

Viewed in its utmost extent it is of a magnitude indeed. Where is 
thp man who is not interested ? Whence can they come who will not be 
concerned ? It is not to those of the present and future times that the doc- 
trine of this suit are confined; they embrace even those who are past and 
gone; they look on generations long since nurttljered with the dead; they 
protect the reputations of those who now moulder in their graves,' and as- 
§ure to the progeny yet to arise, the bright security of future feme. Yes, your 
'hofiors, these are the benign views of the present suit; these are the bles- 
sings the indictment now before you is meant tb procure. ' It is designed to 
ascertain to those noW' in life, the undisturbed' possession of the honest rfia- 
Vacter they may acquire, and that too, even when they are ntt here to 
giiard it. ' 

That this should be the scope, that this should be tfie end how contem- 
plated, will I am awarfe be denied, that this should be the reisult, will to iha- 
"ny now aroiihd me appear surprisinj^. Familiarized with the present licen- 
tiousness of the press; what, they will say, is it not permitted to abuse men 
^who have ceased to exist ? can there be a libel on him who is no more ? To 
^ these I should answei*, the righteous spirit of legal justice guards the feme 
' that has once been earned ; it wills not that the Kving be wounded by attacks 
']i)n the dead. Anxious for the peace of mankind, whenever that is threaten- 
ed, it holds forth its ami to protect, punish, and repress. '^For thisTddrnGt 
cite to your Honor's any decisions, for the cases de libellis fiimosis, and Rex 
vs. Topham, must, as I stated tl?e law, have arisen to your minds: They are 
not however now adduced as directauthorities, but for the sake of principles 
which influence the present question ; which shew this to be the cause of 
good ord^9 s^^ainst strife apd confusion; pf repilt^dn an'd^ character against 
slander and detraction; of all the mild and virtuous qualities against those of 
an opposite .tendency. Because tliey demonstrate that he, who pleads fof 
.! the people in this suit, pleads, for doctrines to shield thfem from tbejr greatest 
^ enemies; from those,* who may cpzen and cajole them with the specious wortis 
of liberty and freedoin, but to rivet chains on tlieir hands and strike daggers 
.. in their hearty ;. daggers pf the worst and most dreadful sbrt, alike destruc- 
tive to those by, and agaipst whomthey are used ; dipjied to the. very haft in 
' ihoretlxafl deadly ppison'; imbued in all the venom of malignant passions ; 
. i^ venom so. fell, tl>at it not, only destroys the man, but with the vefy touch, 
^ festers and wrankles the very soul. These, your honors, are bu^ a^trthe of 
^ the in^tiers which give consequence and impoitdnc'e to tire questions in this 
, .cause; and, had the investigation rested on my abilities, did t\ot books and 
.^ precedents furnish the defence, and afford tlie refutation to the long list of 
objections' that have "been urged, I should Gtarcely^ of myself, have undei- 
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; taken thb task: but, as th^ law haslaid down all that I haVe to adi^tate, IMI 
I have only to tom4o aHthorities to answef all thajt is alleged us .reasons 
for Arresting the judgment, or granting a^newtrial, I feel'no embarrassment 
in the attempt. Les^ however, what liiave said may be supposed to con- 
vey tih imputation on the motives of those by whtoi I mxt opposed, I take 

• this opportunity, and I rejoice that it is afforded, of making this public ac- 
knowl^gment of the virtue^ the merit, the integrity, and the abilities I see 
arranged on the other side. I am well convinced the purity of their inten- 
tions could never be doubted ; that, though the principles for which they 
<:ontend, might be replete With ten thousand ills, and capable of being used 
but to one good purpose, to that one purpose, alone could they be applied. 
As to one of those gentlemen by whom I shall be answered, so devoid of all 
that is had, do I think his soul^ that if ever the fancy of the antient philoso- 
pher could be realized, s^ a mortal htre be found, who could walk tl^e 
busy roimdsof life, with tf^indc^ in his breast, that,* I would say, is tlie man. 

' I cannot but regret that it is against them, and- against him^ that I have to ar- 
gue. . Had it been otherwise, had our places biit have been changed, then 

"•would your Honors have been convinced of the rectitude of our positions; 
then would you have beheld the triumph of law. and df truth, and, I myself 
have gloried in my defeat. As however, it is othenrise decreed, I sha^, as 
wdl as F can, under* the influence oif emotions, which though calmed, will 
not subside, consider th^ points, and the arguments advanced ii^ their support. 
Inverting the oraer which has been pursued on the part of the defendant* 
I shall examine what has been urged on the secpnd objection. That is* 

• *< That the piece allieged to be* libellous, and wliich was read in evidence fitHn 
*< number seven of the Wasp, is materially and substantially different, from 

~ ^ that charged in the indictment, and the piefcesoTead is not libellous." 
- ' To this I shall beg leave to observe, what srill not I presume be denied, 
that utile per inutile non vitiatur. It is not necessary to set &rth the whole 
of a publication out of which a libellous part is taken. 
' ' ' No more need be charged in an indictment tiian is necessary to con- 
stitute the oflfence. We find this not only a general ihaxim, but expressly 
laid down in cases of libel. 

In Rex vs. Home, Lord Mansfield says, " what is necessary to con- 

• <* stitute the charge must be set out, and all beyond, is surplusage. If a 
** crime is a crime, independent of the circumstances, they only aggravate, 
« and do not constitute the offence. If the circumstances stated, do of 
** themselves constitute the offence, tiie rest would be immaterial and not 

• '^ essential to the constitution of the crime." 

So in the King vs. Bear, 2 Salk, 417, the Court ruled, «that it is not 
^< necessary to set forth all the libel, if any thing qualifies that which is set 
** forth, it must be given in evidence." 

The same prhiciple dictates, that any other part of tht libel which 
proves the charge, ought to be given in evidence and not set forth.— Gilb. L. 
fev. by Loft, «52; 

Had there been the slighest difference between the words used in tiie In- 
dictment and those read, though but of a letter, if it made a word of another 
signification, I admit the cases of the Queen vs. Drake, 2 Salk, 660,. Rex vs* 
.•Beech- Cowp. 229, the King I's.Beere, 12 Mod. 219, would then have war- 
ranted the objection ; but surely it is unnecessary to employ time on that 
iviiich must be 'self evident •* 

^ It is said; however, this was not a libel of tiie defendant's; he only rcite- 

J 
* FoicdDg to General Hamilton. ^ 
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«i.todiPiuit takAer haddmrged, andftlwitit W99 a tqi^srefisputc betirepn two ri- 
irldiM^liers, r^i^ectiiigtthe sQlegation £^gain$t Mr., Jefferson. This i^ a flimsy 
^extmm* ;ki& settled law that the reputa^qtH, the (;4)Aracter of a third per- 
son, ills aex, pt* personal defeots, shaU not be inade a subject of public dis- 
cuBsion, tmder^the pseteaotof a'wager, x>r di^ipute between two (^her&. In 
DeCodCH vs. JoneSf.Cowp. 739, which the Court must recollect was a case, 
ona^wager -rei^pectingthe sex of liie CheMaUei: D'Eon, it was ejxpress^ 
ruled that It would not be endured^ not only, because it might be ^ ifoyury 
to a thind person, but fix* i^e aanie regam ^bat i^akes a libel a Vr|n»e).i^ 
tendency to disturb the peade o£ sock^. fiyjery man ^usi bix>i:^t forward, 
^hasaFighi tosay, ^ how dare you bring'my pam^s^u^qHeaticm? Itis as^erte^^ 
'hawever,-that this is atrudii. Tathis I do not give aqy Qre4it/ 4flauttin|; 
H to be so. I trust to be able, ere Jsit dpwnv^ ;she3ir, that ^e^jdelence ^et 
up is only w» aggravation of. the criiiAe, aiyl that jthe ja^axim pf i^ ^ceator 
4he trul^ tjie {greater the libels is not pviy js^ legal, >ut a p^oj^^pow^oii. 
As I shs^ihaveoccamoain tlie course of Jix(y argi|4ine|9i,tp^adyert.il)c>.^e.defi« 
nilion ol^a libel, it may now perhaps be bestipti^fiidliced. 

A libel according to Lord Coke in 5 Rep. 125, >s << sq^pt^ra in;(aina- 
'^C'toria, against a Jprivaite.man,.or against ainp^i^trate, pv ffMic person, 
"t^tlf itbe against a priTste taan it deserves a severe puiushment^ ^.ajj^^gh 
'^ it be made agmnst t>ne, it, excites ail itho^e of the ^yame .&mily,. or ]ux]|dr^^ 

•^•^ or society to pevoage, aildso.tttids,per.consequen$;,( to^breadi of the peace, 
'<^'and may be 'the cause of ahedding* of blood andiof jgp*eat inc^nvepience. 

'«< If- it be against a magistrate or other piiblic. person, it is agrea^i: qifence 

' ^<< ^r it concerns not only the breach of the peace, bpt also the sca^al of go- 

•'•fr^crnment/* 

It is, «ays Hawkins, B.^ 1, Ch. 73, S. 1, << A PQ^icious defamation ex- 

't'*^' pressed either in printing or writing, and tending to blacken the n^mory 
<' of one **vho is-deady.or the reputatiein of one who is alive, and .to expose 
** him to public hatred, contempt, or ridicule." * 

'Will then the words answer. this description? on tliis tbere can be no 

^doubt, scepticism itself wouildbe convinced, and hold afaith .as£rm, as that 
of the strictest believer. 

We have -however heard it urged, tlrnt Croswell himself ip^e no 
charge; that>he did not even add a comment, but, £br the. hpnoi^ of Mr. 
- JeHerscHi, . merely invited to a manly discussicm of tbat, which he jj^^peated 
'as the accusation of another. Prom this we are to infer, that evenyaj^wing 

'"the words charged to be libellous, Croswell was not the author. 

To judge of the weight which ought to be aUpwed to this train of rea- 
eoning, which is, in effect, the substance of the first point raiaed by the de* 

^ fcndant, ^That the defendeoit ought to have been permitt^. to p^ve that he 
<^was not the author of the alleged libellous :piece, ai^d. that. the same 
^•had been handed to another person to be printed in his absence," 

' It will be necessary to investigate what, in-law, constitutes an author, 
what a publisher, and whether the circumstance relied on, or absence will 
•furnish an excuse. 

The word author, as applied to 1x libellous compoution, is, in legal 
acceptation, to be understood in a much more enlarged sepse, than when, 
in comihon parlance, we speak of the author of a. book. For in law^ any^ 

• At a mach later period we find C J.*»c Gi«y» defining a Bbcl " to consist in C9n- 
^^reying «Ml.iioprc98inffiajunoui r^octiooft oo the nuodc of. the subject*** 
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malt who givies publicity taa libel, b)^ inWngor ]pril«inK i^i» WftnAoi> m 
well as he that made it. 

I am aware that in Lambe*s case^ 9 Rep. 5^. b. it is sud, «tvery 
« otie who shall be conwted of a libel, ought to be either a coptrifer t^ 
« the libel, or a procurer of Ae contriving it, bf a malicious publisher of H^ 
« knowing it to be a libel.'* 

But this case must' not be taken without the expodtion in Mopr. 813 ; 
fh^t he who writes shall be deemed the contriver, fot* he daijrs in the first 
resolution, <* tlmt the contrirer and also the writer ate both contrivcra.'^— • 
This therefore explains Lord Coke's term of contrivef , Ktid your Honors 
will please to observe, tiiat this qualification^ of the contriver, or author m 
not mine, but was made by Holt, C, J. in the King vs. Beere, and his tx)txJshj|^ 
without this interpretation, denies Lambes* case to be law, 12 Mod< 519. 

Adverting tberefbre to the superior authority, for the doctrines of thb 
decifdon, to Mo<»*, it i^ plain that the procurer of another to publish^ aofl 
the publisher are botiii publishers, or authors. 

. The question then comes to this; «^ did the defendant procure Ifae pilV 
•«lishing." 

To this i answer, in the fullness of ieigal emphasts, he did. He is 
the m^iste^, the prittcipid who keeps the actual piMslier, as hiii servant ft( 
the express purpose of pobiishing. There is itot^ moire settled Hiaxim «£ 
law, than, that the act m a servant, in the exsciftion of .the t&ot m wfaicb 
he is employed, is the &tt of the masteiw-Qui focit per alium^, fsfcit pc^ se. ' 

The Dictum of Bulkr, J. inFenn vs. Harrisctti, 3 Dand E,37,;cpm)* 
faoratedby a thousand cases, is literally in point. His lordship aaya, ^ If: tho 
^ mast^ order a servant to go 6n a particular jourtey, aid fax thjK coQl^ of 
^ it, the latter do an injury to some third perscmy actxttdin^io Ifafe aajtMr^ 
« ities, the master is liable.*' . ^ 

Against this it may be urged, that his Lordship "tmk speiiking t)f a civil, 
liot of a criminal liability ; but it may be answered, the same dia^ldtitih was 
taken and over-ruled, in Rex vs. Topham, 4 D and £, 13r. It vm^titiOt^B' 
«miphantly asked, ^ whether a master was to be answerrfble fef the critninal 
^ acts of an initot,'' ^c- ^^^ ^^ ^^^ Kenyon replied, the case wte h6t'iitf 
that sort; and die whole Court determined the defehdant tobe'thepul^her, 
or author, (for ^ey are synonimous). though the libel was, like this, ooif^- 
tmned in a news-paper sotd by his servant, and, for ^v^at stppoars, tnight 
have been the cham; of some other person. 

It is true in Rex. vs. Ahiion, 5 Burr. 26»6, it wn tKiid^ «Thfet the 
^ mere buying in the shop of the defendant, was not crmtkisivc et i d g na c 
^ against him, though his name appeared in the pamphlet." But let it be 
observed in that case, no prcbf was grven of the work's being ftrmted' ki 
the shop of the dc&ndant. On tlie contraiy, affidavits werebe&w^ 1M C^un 
to ^ew that it was not. But here the citx:\!mstance df printing in CroaweiOs 
shop, is acknowledged in the bbjecl^on itself. 

This reduces it to tlie plain, sinfple questkm I have before iaaked^''^ Wfae* 
^^er the master is answerable for the acts of his servant; done^ki the vrai^r 
« of his trade." '• , 

Was it otherwise, how easy would it be, to-escipe punisbtocftt. .. A 
miserable journeyman might be employed toperform the mechanioal opera- 
tion of printing, and his deed of darkoess done, be renKyved beyond the fear 
of punishment . •• 

It is thei'eforfe, righteously determined, that the pWntttg>« news-Jmpjfr 
IS prima facie evidence of publication, unless it be shewn thkt^it.vxttiifip- 
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preHB^ Baldwin vs. Elphinston, 2 Black. Rep. 1038. That thU can.b* 
made to appear, is not asserted., Nothing like repentance is pretended. 
•  Whether even the 'suppression would be efficacious, may well be doubt- 
ed : for, it is but in a dictum that it is acknowledged, and we find in Almon's 
case, 5 Burr. 2686. That though the defendant did, on being acquainted 
with the contents of the libel, instantly return all tlie pamphlets, still it did 
not avail.- 

But, on this point, we are not left to vague conjectuie ; it has been 
solemnly determined in Rex vs. Williams, 14 G. 3. '^ That if a news-paper 
^ be printed and published before the proprietor rises, and so soon as he is 
*<up he stops the sale, it shall not be sufficient to acquit, though after ver- 
M diet it lis proper in mitigation of damages." Gilb. L. Ev. by Loft, 844. 

It may, however, against this be contended, that printing ought to be 
no more than prima facie evidence of contriving. From this, and the ten- 
dency of the arguments in defence already used, an analogy may be at- 
tempted between cases of libel, and those of uttering actionable words ; in 
which last, if you give up the first speaker, and afford an action over, you 
avoid the efiect of the suit.^ 

But the various natures of the diffisrent proceedings evince the* inap- 
pBcability of the reasoning. In an action for words, compensation for dam- 
age is all that is sought, and the law never allows of more than one com- 
pcnaation, which ought of course to come from him who first offended^ <- 
Incriminal sidts, each person is equally an offender ; for, being founded on 
iorts, each is a principalr— ^uid punishment, not recompense, is the object 
of the- measure 

Onthisprineiple% therefore, it is laid down in Want's Case, Moor. 627, 
^ That those who ditfaers^ libels, though they know not the effect of thern^ 
^ nor ever heard them read, ai*e punishable." 

T&is cah'be'onfy because they are considered as publishers. 

it fellows, that not only he who did not write or contrive a libel may be 
« pidiliaher/ but he who is ignorant of its contents. 

. « So, ^takmg the copy of a libel is making a libel." Rexvs, Beere, 
il2 Mod. 220. 

Ill the Queen vs. Tutchin, 5 St. Tr. 535, Hdlt, C. J. says, "every 

• copy .of a libel is a libel, every printer of a libel is guilty of a libel." 

Every letter of what his loi^ship said was acknowledged by Montague^ 
counsel for the defendant. 

' Nay^ the cases have gone so far, that should the libel not have been 
actually printed, but only copied and collected with an intent to print, the 
xrime is e^ially great, for it is ruled, « the offence is in taking the copy, 
•* because it mniltiplies the means of scandal, and therefore possession of 

* the Ubelious piece, is evidence of being the author or publislier." Rex vs. 
rBeere, 12.Mod.220, Carth. 409. 

It is not here alone tliat the same doctrine is established, for in Bex 
vs. Paine, 5 Mod. 559, it was ruled, that bring an amanuensis, in a case 
of libel, bring tint mere writer of what the author dictated, was to be 
equally criminal. Nay, added Lord Holt, " Though it be burnt immedir 
.^ately afterwards, he is still the author." Ibid. 163. 

On the same point, 2 Hawkin's, B. 1. C, 73. S. 10. is equally explicit 
« The copying a libel shall be a concluaive proof of publication, unless 
«* the party can prove that he delivered it to a magistrate to examine into;" 
in which case he adds, ^the act subsequent is said to explain the intentloik: 
V precedent,** • 
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Youf Honors will please to observe, thsit In speaking of the explanation 
6^ that which might exculpate, his expressions are, as if he doubted, ^ it is 
9aid ;" not that it is so ; but in describing the offence, that which constitutes 
the crime, h<^ is positive : ^ Copying a libel sAall be a conclusive proof of 
^' publication ;" and so it must be, for it is all act which repeats the crime ; 
and a crime is not the less so, bebause it has been antecedently committed. 
Who ever heard of a criminal justifying himself by the act of another 
criminal ? When, or in what code was it dlowed as a proof of innocence to 
say, another has been guilty before? 

There is not a case of latter times, which does not recognize the 
positions we insist on. . 

In Rex vs. Kinnersly, Black. Rep. 290, in shewing cause agsdnst a 
rule for a criminal information for publishing a libel, it was proved that the 
paragraph in question was taken from another paper, agdnst the printers 
of which, informations had been granted, and that the defendant had volun^ 
tarily published a recantation ; yet it ^vas held no reason for denying the 
rule. 

Every one of these doctrines were confirmed in Rex v». Holt, 5 D. 
and E. 436, where it was ruled, that printing what hadhe&x printed, is.print' 
ing a libel, if the matter be libellous, and that the circumstance of reprint- 
ing is no justification. 

Of what avail then would it be to shew that the defendant was not the 
original writer or publisher. That he printed to stimulate to an inquiry 
into the truth, unless his intent, as has been slighUy urged, is an exculpa- 
tion. To tiiis point I shall hereafter speak ; at present it may, I presume^ 
be said to be established, that the defendant is the author, though he did 
not write it : that the act of his servant is his act ; and that the servant's 
printing ^id selling, is a printing, publishing, and selling by the defendant, 
so as to make him, in point of law, fully the author. 

I have still to examine whether this, being done in his absence, will 
vary the case. 

On this point I shall again refer to the case of Rex vs. Williams, Gilb. 
L. Ev. Loft, 844 ; the defendant was, to all intents and purposes, absent. 
He was in bed ; the printing and publishing was before he was up, and he 
even stopt the subsequent sale: yet this did not prevent his liability on ac- 
count of the act of his servant. 

So in the King vs. Elizabeth Nutt, Fitzgpibbons, 47, the pamphlet on 
which she was indicted was bought of her servant in her absence ; she knew 
not the contents, nor of its coming in or going out ; Lord Raymond said, 
^ The defendant is guilty of pulishing this libel, the shop being kept under 
" her authority and direction, and it would be cf very dangerous conse- 
^ quence if the law was otherwise ; and 'it has been so ruled in a great many 
« instances." 

A still stronger case is that of Salmon, Hil. T. 1717, Gil. L. Ev, Loft, 
844 : there tiie defendant kept a shop in his father's house : during his ab- 
sence a pamphlet was asked tor, which the fatiier desired his neice to look 
out, and it was determined a publishing by the son. It does not appear 
that the neice was even the servant of the defendant: the sale being mad^ 
in the course of his taade, and on his account, was held to fix the guilt on 
him. 

- There is a species of absence which I am aware is held to be prima 
^ie, exculpatory evidence. That is, when absence i^ occasioned by the 

D 
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imprisonment jof the master. But even then, if access of servants be 
proved, together vrith the liberty of transmitting copies, proo^heets, &c^ 
the exculpation ceases. Rex vs. Woodfall, Gib. L. Ev. by Loft, 844. 

I am ready to acknowledge that in the note in 2 Hawkins, 131, thi* 
last case is cited as affording an absolute excuse ; but your Honors will 
please to observe, that the note is not by Hawkins himself, and if we ex* 
amine the other cases on this point we shall be convinced, that the manner 
in which it is stated in Loft is more consonant to law, and the stxict prin. 
ciples of justice. 

It will appear tlierefbre, I. trust, to have been fully demonstrated, from 
the evidence given and the authorities adduced, that the defendant's servant 
^ having sold the paper containing the libel, on which the present indictment 
is founded, in the shop of the defendant, and in tlie usual course of his 
trade, renders the defendant the author of it, though it was originally writ- 
ten by another person, and repeated for the purpose of '« manly discussion.'* 
That also the absence of the defendant does not alter the case. 

Having thus removed this objection, I shall only on this point ad4 
that as none of the circumstances relied on, amount to an excuse, they 
could not have been given in evidence, because only those things which are 
lawful excuses are admissible on the trial : per Mansfield, in Rex vs. Dean 
of St. Asaph, 3 D and E. 428 ; and that even if given in evidence, the Jury 
could not have judged of them, because they are matters of law, and must 
have been left to tlie Court. 

In the case made, the defendant, Fifthly, insists "that the permission 
w given to the Attorney General, to read to the Jury certain passages from 
^ numbers of the Wasp, other than No.' 7, was improper." Though this 
has not beeii strenuously supported, I shall, lest it may herealter be re- 
sorted to, say a few words to evince how tiuly weak and futile the ob- 
jection is. 

It is a general and universal practice, that whatever goes to establish 
the charge may be given in evidence. Every thing that tends to support 
the indictment, and shew the intent, the quo animo, and to explain the 
allegation may be adduced in testimony. 
N In Rex vs. Mathews, 9 St. Tr. 694, another sentepce was read in 

evidence : it was objected to by Hungerford for the defendant ; but said 
the Attorney General, " I do not mention it as being set forth in the in- 
" dictment, but surely I may make use of another part of the libel, to ex- 
" plain this :" and not only was this done, but other and separate sheets- 
found on the defendant and in his chamber were handed to the Jury. On 
this account no exception was taken, though a motion in arrest of judg- 
ment was made. 

In Rex vs. Francklin, 9 St. Tr. 259, the King's Speech, journals of 
the House of Lords, and letters fi-om the Secretary of State were made 
use of to support the allegaticm in the indictment, shew the nature of the 
libel to be such as was set forth, and to explain its meaning. 

On the same principle, in Rex vs. Horne, Cowp. 675, the afEdavit of 
Capt. Gould was read to prove ' the applicabiHty of the libel, to the sub- 
ject matter. Lord Mansfield's words, in 1 1 St. Tr. 290. are, « it is very 
" clear he was a proper witness, because it was extremely material to shew 
'* what the subject matter was to which the libel related/* 

If therefore the affidavit of a third person was read to shew to what 
the libel of the defendant related> and explain it, certably subseqxient 
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namben of the same work^ by the same defendant were good evidence, 
and rightly admitted. 

Here I beg leave to correct the learned, counsel by whom I have been 
preceded, as to the object for which the affidavit of Capt. Gould was read. 
It was not to shew the intent with which the libel was published, but to 
substantiate that, to which it applied. 

In the very last term, in Freer's case, Mr. Hamilton maintained the' 
principles for which we contend : his words, (for I took them down) were, .\ 
^ I have heard that truth may not be given in evidence on a libel, but never ' 
^ did I heai* that another paper might not, to prove the intent." ^ 

Every circumstance which tencls to shew the crime, and take awaf\ 
all possibility of exculpation, may be brought forward on the trial, in the ] 
same manner as the defendant may avail himself of whatever will eiteuse. / 

In the King vs. Holt, 5 D. and E. 436, it was permitted to be given 
in evidence, that the defendant's servant sold the libellous papers with a 
cap on his head, on which the wcards " liberty and equality*' were inscribed. 

Nay, even after conviction, extraneous matter may be shewn, by way^ 
of aggravating the offence. Therefore in Rex vs. Withers, 3 D. and E. 428,* 
a second libel was read in order to increase the punishment. Surely then,; 
■and a fortiori, on the trial another number of the same paper, may be ad-j 
duced to prove the intent, and malicious design of that which is charged : 
for I contend, that every number of a work, continued in numbers, is part 
of one and the same work ; that they all constitute a whole, of which each 
part may be g^ven in evidence of the other. 

I feel it impossible your Honors, to add any thing more on this subject: 
not that what I contend for is not to be Inaintained, but that it is so plain 
and self-evident, that to attempt to elucidate, would be to obscure; and that 
I do not bring forward authorities expres^y in point, is because it is so in- 
disputable that it has never yet been questioned. It is like the position that 
a grant to a man and his heirs, conveys a fee, to which effect, not a decision 
is to be found, because, jis Lord Hale observed, no man has ventured to assert 
the reverse. 

Having thus, I trust, cdsposed of those objections which have been no- 
ticed, I shall now advert to that made against the learned and accurate charge 
of the Ju^^ before whom the cause was tried. For a variety of reasons his 
Honor is said to have misdirected. 

First Because he charged that ** particularly in cases of libel the Jury 
" are not the juges of law aivd fact." 

Against the propriety of this position never did I hear a decision. There 
is not I believe any maxim of law more universally assented to, than on 
questions of £act the Jurors4etermine, on questions of law the Judges. 

That there are cases in which Uie law and £ci£ts are so blended and 
interwoven, that to pronounce on the one, is to decide on the other, can- 
not be denied; and that Whenever the feet constitutes the crime they ought 
so to do, is dllowed. 

That a Jury may bring in a general verdipt of not guilty does not 
negative, but affirm the doctrine, contained in his Honors charge. For tha 
isupposition of the law then is that they acquitted the defendant of those 
facts, on which, had he been found guilty, the law would have pronounced* 
This is the reason why a verdict of acquittal cannot be set aside by the Court, 
for that would be to assume the office of Jurors, and decide on the fact. 
The declarations of Lords Camden and Loughborough, cannot weigh 
^against decided cases, and the very one^ of the Dean of St. Asaph is against 
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them. The finding in Wbodfall's case, of « guihy oni^," &c- does not 
contravene our arguments, for the word « only," made the verdict preg- 
nant with something else, contrary to the principle that all verdicts must 
be clear. 

To controvert that the matter of law, the legal inference from facts, 
rests solely with the Court, is astonishing, when every day's practice es- 
tablishes it to be true. Does not the Court day after day grant new trials 
when the Jury attempt to decide contrary to the rules and dictates of law? 
Has not this Court declared, that they will s^t aside their verditts ad infi- 
nitum, when they thus presume? And what is it but the height of pre- 
sumption in men ignorant of the law, or any other science, to venture en 
expounding what they do not understand. I have heard in this aera of nfew 
fangled doctrines, that men were bom legislators, but never yet have I 
heard it hinted, thsft they were bom lawyers.  

Was the law to receive its construction from Jury exposition, what a 
chaos would our books of reports present? It is only by giving to the 
Court exclusively, the right to determine on points of law, that the stream 
of Justice is made to flow in one regular and even channel. 

What reason can be assigned to take the doctrine of libels out of the 
general and cautious maxim of our jurisprudence ? Let the gentlemen who 
argue for doing so, beAvare, how they introduce a power above the law j 
how they aJloW what shall be, and shall not be a crime, to be at the un- 
certai;n will of every Jury who might be empannelled. 

We all know the detestation with which the genius of our jusispru- 
dence beheld any attempts by Juries to appropriate to themselves the right 
of judging ea legal points. AU'flie severities of an attaint awaited them. 
And though in criminal matters, this is in Bushel I's case said to be other- 
wise, yet the doctrine maybe questioned.— See 1 Roll. Air. 281, L. 5. 

I really feel at a loss to argue in support of what is so manifest, and 
pervading every page of our books. I cannot more fully enforce what I 
have said, tlian in the words of Lord Raymond in Rex vs. Francklin, 9 State 
Trials, 275, on a case of the same sort: "This" says his Lordship " does 
" not belong to the office of a Jury, but to the office of the Court, b^Cciuse 
" it is a matter of law, and not of fact, and of which the Court are tlie only 
^ proper judges. For we are not to invade one another's provinces as is 
*' now of- late a notion among some fieopk who ought to know better for 
^ matters of law and matters of fact are not to be confounded." 

Taking now the same liberty with the objection to the judges charge, 
which I took with the arguments of the opening counsel, I shall advert to 
the fifth, because it seems to me that on the solution of this the second and 
fourth depend. For if • the Court alone are to decide on libel or not, it 
follows of cdurse that they must have power to set aside a general verdict 
of guilty, if the piece be not libellous; and if they are to determine the 
criminality of the act, the intent of that act must be matter of law, and 
consequently resting with them. 

Taking therefore this order, and reserving for an instant the conside- 
. ration of, whether " the law in the Dean of St. Asaph's case be the law of 
" this state :" I shall speak to the objection which was taken to his Honor*s 
charging that, 

" Whether the piece was libellous or not was not to be decided by 
" the Jury;" or in other words whether libel or not, is exclusively ^matter^ 
of law. 
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If the reason why a libellous piece is indictable, be adverted, to, it will 
appear that; it must necessarily be a matter of law. 

A libel is punishable criminally, not, as has been urged, on account of I 
the intent of the party, for that is no ingredient of the crime, but because j 
it is a breach of the peace, or has a tendency to a breach. Now is not that-' 
which constitutes a breach of the peace a matter of law ? and must not the 
Court necessarily decide on that which has a tendency to the breach of 
that matter of law? Will any man who has read a page from any one txx)k 
of legal authority, contend that a Jury can decide on what in law consti- 
tutes a battery, and what an assault? or any other breach of the peace, or 
what has a tendency to it? If not, surely it must be acceded, that, as libef 
or not, is a question of tendency to a breach of the peace, and a breach of 
the peace is a matter of law, whether a publication be a libel or not, must 
also be a matter of pure law. Wherever there is cognizance of the prin- 
cipal, the incident follows of Course. 

These are not the reasonings of modem days^ long before the Deari 

of St. Asaph's case, in the Kin^vs Tutchin, 5 State Trials, 532, both Weld 

and the Attorney General in opening the prosecution say, ^ the matter 

« we are to prove is, that he was die person who wrote and composed these 

' " papers, and did publish them or caused them to be done." 

" Gentlemen of the Jury," says the Attorney General, ^ the matter ) 
" you are to enquire into is, whether the defendant be the author or pub- ) 
^ lisher of these libels; that is the matter you are to try: • / 

Not whether the piece was a libel or not. Of thU not a word. \ 

It may however be replied that tiiese were the dicta of "fcounsel for the 
crown; but let it be remembered that they are dicta acknowledged by the 
counsel for the defendant. That Montague his advocate, in page 539, when 
addressing the Court, observes: "We must be in your Lordshiph*s judg- 
" ment whether the papers make out that asseition to be just, as it is 
"said." 

To evince how fully libel or not is for the Court to decide, a Stronger 
circumstance cannot be adduced, than the determination of the Court in 
the same cause, or the competency of Mr. Pinfold to be a Witness. He had 
read the libel and had formed his opinion on it, had even uttered his senti-' 
ments, that it was libellous, yet it was no ground for challenge, because the 
point for the Jury's determination was not that of libel or not; but the facts ; 
of composing and publishing. 

This principle so asserted on one side, and acknowledged on the other, 
confirmed also by the allowed competency of Mr. Pinfold, is strongly en- 
forced by the learned Judge who tried the cause. 

" Gentlemen," says Holt, Chief Justice " I must leave it'to you, if you < 
" are satisfied that he is guilty of composing and publishing these papers at { 
" London, you are to find him guilty." 

So in Owen's case, 10 State Trials, Append. 208, the words of Lord ( 
Chief Justice Lee, are: " I think the fact of publication proved, and if so, \ 
" you cannot avoid bringing in the defendant guilty." 

Again, in the King vs. Franklin, 9 State Trials 275, by that upright 
Judge whose words I have once already quoted, by Lord Raymond, the 
law is thus laid down to the Jury. 

" In this information or libel there are three things to be considered, I 
" whereof two be for you the Jury, and one for the Court. The first thing^ / 
** under your consideration is whether Mr. Francklin is guilty of the publi- ^ 
*< nation of the Craftsman or not. The second is, whether the expressions 
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^ of that letter refer to his present majesty andjiis principal minlstersof state^ 
<* and are applicable to them or not. This is the chief thing in the infor- 
^ mation, for if you think that these defamatory expressions are not appli- 
^ cable to them, tKen the defendant is not guilty of what is charged upon 
** him; but if you think that they are applicable, to them, then the defen-* 
*' dant is guilty thereof, chi this supposition^ that you find him to be the pub- 
" Usher of that paper. These are the two matters of fact that come under 
<«-your consideration, and of which you are the proper judges: But then 
*^ there is a third thing, to wit, whether these de&matory expressions amount 
^ to a libel or not. This does not belong to the office of the jury, but to the 
« office of the court." ' - 

— In the King vs. Woodfall, 5 Burr. 2661, Lord Mansfield, following the 
steps of his predecessors, mentions that he told the Jury, as he had been 
obliged from indispensable duty to tell every Jury, on every trial of this sort, 
that ^ whether the paper meaning as alleged by the information was in 
^ law a libel, was a question of law on tlie face of the record." 

To enumerate all the cases where the same doctrine is contained, would 
be to recite every determination on libels, and fatigue your Honors* with 
aatiiorities without end. I shall therefore refer the Couit generally to all 
the cases I have already cited, or may hereafter in the course of my argu- 
ment adduce, remarking that these charges could never have originated 
for publishing without an imprimatur. The proceedings under that law 
could not have been for disseminating libels, but for violating the statute | 
for printing unauthorized by the imprimatur required. 

If then the chi^ge was correct in the antecedent points, it follows, 
* that in cases of libel, the Court can set aside a general verdict of guilty/' 
^Vhether this be the only case in which the Court can do so^ is not neces- 
sary to investigate; it is enough to prove that it can do so here, and for that 
I again cite Res vs. Wood&ll, 5 Bnrr, 2661, and the whole host of cases 
txi this subject. But lest it should be said that this law is of modem times, 
I shall quote the words of Holt, Chief Justice, in Rex vs. Paine, Comb: 259, 
Holt 295, ^ If,'* says his Lordship, " he be guilty of making, writing, and 
** composing, then they find him guilty thereof, or so much thereof a« the 
** Court 9haU be of qfiinion he is gvzUy** 

Was it otherwise, what a miserable state should we be in. The most 
innocent letter, might, by a Jury under the influence of party passions, be 
deemed a libel. What would be, and what would not be a libel, no man 
could tell. Every tMng a Jury pleased to find, would make a man guilty. 
As Lord Mansfield justly observed, finding a man guilty on a libel, is, in 
factj finding a special verdict, for he may afterwards move in arrest of judg- 
ment, and if the matter be not libellous, the Court will not pronounce 
judgment upon him. 

In the King vs. Orme and Nutt, 1 Lord Raymond, 486, this very power 
was eiercised, the Jury found the defendant guilty, and the Court arrested 
the judgment. 

Does not the Court every day decide in actions of slander whether the 
words are actionable or not? and shall they not determine in an indictment 
for a libel, whether the words be libellous or not? Shall we be thus care- 
ful whether the pocket of a man be amerced contrary to law, and yet be 
careless whether his liberty be infringed, and his person confined? Shall 
we have a settled rule of law for the one and none for the odier? Shall 
there be no controuling power, to bring Jurkhin the confines of law a veidict 
tirhich pronounces Mm to be a culprit who is innocent of crime? To 'sub*^ 
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flctibe to these doctrines, is, to use the words of Lord Mansfield, without 
meaning the least disparagement to what may be advanced on the other 
side, an absurdity to which I trust neither your Honors nor myself will 
ever be compelled. 

The next point to which I have to advert, is, that his Hcmor misdirect- 
ed in stating, 

< « That the intent was simply a question of law, and therefore not te 
- be left to the Jury, but to be decided exclusively by the Coiu-t on the return 
^ of the postea.*' 

This will depend on another question. 

Whether a libel be a lawful act or not? But before entering into thi» 
discussion, it will be necessary here to answer some of the arguments urged 
against it It has been supposed that but a part of a sentence might be 
spread on the record, and the mulitated sense thus turned into a libel. But 
as the charge must be supported by evidence, it would, by that very evidence 
be refuted. To conceive that a conviction would under such circumstances 
^take place, is to imagine not only that a Jury would be forsworn, but that 
the officers of justice would be perjured, and betray their trust. This is an 
idea legal principles forbid us to entertain, it is an outrageous imagination,, 
and rests upon such improbable in&my and wickedness, that it cannot be 
seriously thought ever to exist. If a libel be an unlawful act, it might have 
been well hoped, that a mere recurrence to some few known and settled 
principles^ wcAild have established the propriety <^his Honor's direction. 

It cannot, I believe be denied, that the rule ot every system of jurisp: 
dence is, you shall not do an unlawful act, and say you did not mean to of^ 
fend. It is on this ground we have built the maxim, ignorance does not 
excuse the law. 

" You shall not,*' say the twelve Judges, in their answer to this very 
point, ^ scatter arrows, deal in death and destruction, and say that 'twas in 
** sport." . 

Were a man to fire a loaded gun through the window of a house, anov 
kill within it a person whom he did not see, it would be murd«r. It would 
he no justification to say he meant no harm. The answer would be, your 
firing the gun was an illegal act^ and as to your meaning, the law interprets / 
that. Were a man to knock me down, it would be no defence to say, that/ 
he did not mean to hurt me. 

The reas<m is obvious: wherever an unlawful act is done, the law iraA 
plieft a criminal intent, but when the deed is innocent in itself, or may by ; 
possibility be so, and the intent with which it is done constitutes the crime^/ 
the intent becomes a matter of fact to be enquired into by a Jury. -^' 

The cases I have already cited are authorities for this, if any lawyer 
now in Court has read so little law as to want an autliority for it. 

It is singular, that in order to illustrate this, the very case of killing 
a fellow creature, used by our opponents, is the one I have selected. The 
mere taking away of life may be innocent ; as, if it be self-defence : put- 
ting another to death is not then of itself a crime. But if done with a cer* 
tain intent, with malice prepense, according to the term of law, then the 
intent makes, the otherwise perhaps justifiable act, a crime, and sends it 
aa a &ct for the Jury to ascertain. 

The case put respecting the horse is of this very kind. The intent 
tx> rob, constitutes the crime ; for the mere act of riding another man's 
liorse is not criminal. 

A thousand similar instances may be adduced \ I shall Qot therefore 
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any longer labour at proving a distinction, which he who does not see, must 
be blind indeed. 

The doctrine I have in this instance contended for, is laid down in 
Brewster's case, by Hyde, C. J. " the formal words of an indictment need 
« not, he says, be proved : the malice in murder, because the action sup- 
" poses it, unless the contrary appear." Keelynge, 24. St* Tr. 541. So the 
yitent is matter of law, and if not done as alleged, ought to have been 
shewn in exculpation. And even now the defendant might do it in midga- 
tion, if in his power: but let it be remembered that what he has urged is 
not disowning the intent, but justifying the act; or at least relying on that 
as an excuse which has been proved to be none. 

But says the defendant, the judge gave to the jury no opinion on the 
nature of the publication. Of what avail to give an opinion on that which 
was not to be submitted to them. As a general vercfict is, in these cases». 
adequate to a special one; as even cause for not only mitigating, but arrest- 
ing the judgment, may, after corwiction^ be shewn, to give on opinicm. 
was a nullity ; and I hope judges are not without the rule of ad vana lex 
neminem cogit. . 

The case of tlie seven bishops is much relied on, but that has been a 
subject of constant reprobation, and rested on tlie assumption of a dispense 
ing power. 

Allowing, however, all that I have said to be true, still if the first ob- 
jection be well taken, at least a new trial must be had. For it states, " the 
** trial ought to have been put off, in order to give the defendant an oppor- 
« tunity to procure the testimony in the affidavit mentioned." 

Whetlier this should, or should not have been done, will depend on 
anotlier question, which is : 

" Whether the testimony was admissible ;" or, to give it in its fullest 
extent: 

" Whether the truth could have been given in evidence "' because, 
(admitting all the libellous matter in the affidavit, and which it is hoped the 
Court will deem an aggravation of the offence, to be true) in order to put 
off a trial for want of testimony, it must be antecedently considered, whe- 
ther tliat testimony can be received. If therefore it be shewn it could 
not, then the refusing to postpone the cause was right, and the objection 
must fall to the ground. 
y/ To investigate this point we must agsun refer to the definition of a 
J libel. It has already been stated to be " any writing which tends to blacken 
: " the reputatiqn of another, and expose him to public hatred, contempt, or 
i " scorn." And the reason why this is a crime, has also been explained to 
\be, the tendency it has to break the peace, independent of intents or truth. 
The falsity therefore of tlie allegation is no part of the crime, because a : 
truth may have the same effect, and having the same effect, is the same 
crime against which it is meant to guard. If then tlie falsity be not the 
offence, the truth cannot be the justification : for defences, like remedies, 
operate by contraries. 

No problem, therefore, in Euclid is more mathematically clear than 
^ that the greater the truth the greater the libel." For it, in a higher de- 
gree, induces those consequences against which the law designs to protect. 
Thus, according to my humble ideas, the question will stand. 

But it rests not on so flimsy a support as what I may conceive to be 
right; it has all the sanction and authority of the old and venerable sages 
of the law. 
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« It is XfcDt material " says Lord .Coke, 5 Rep. 125, b. "whether the \ 
** libel be true, or whether tlie party against whom it is made, be of gooa/ 

*«oriUfiime/' 

So in Lake vs. Hutton, Hob. 253. « a libel, though the contents be ^ 
« true, is not to be justilied." This authority, has in a manner somewhat 
novels been cited for the arffumaUs of counsel, and not for the decision it 
contains. -v 

In Want*s case, the first resolution is, " That a lib^l is punishabie^j 
<< though the matter of the libel be true." Moor. 627. -^ 

« Nor, says Lord Raymond, in Rex vs. Franddin, 9 State Trials, 258.\ 
^ is it material whether the mattery or things published are true or false^ / 
" if the publication be detrimental to the government) or of a malicious^/ 
^ injurious design." 1 

I here beg leave to observe, that even truth itself may be maliciously 
,related«» -^ 

The same great and learned judge, in another part of the same trial, 

thus delivers his opinion on the point now in discussion: *' As to your 

" saying you can prove what is chafed on the defendant to be true, it is 

« my opinion, that it is not material whether the fects charged in a lib^ 

^ be true or false." And a little lower down he adds, " a private man's 

"character is not to be scandalized, either directly or indirectly; because, 

." there are remedies appointed by law, in case he has injured any person, 

." without myaliciously scandalizing him in his char^ter, and much less is 

" a magistrate and minister of state, or other public person's character to 

" be stsuned, either directly or indirectly ; because, the law hath appointed 

.<• another remedy, than publishing libels, if they have injured any person, 

."either in a public or private capacity." 

J am aware, your Honors, that tiie opposite side may, as many othei^s 
have done, cry out, this is Star-€hamber doctrine. But to these I shall 
. answer, ,what your Honors know to l?e true, that the Star-pChamber was 
not detested from its decisions being contrary to law, but h^Qause it deter- 
mined without the intervention of Juries and sometimes exparte. 

In addition to this, the authority it e^^erci^ed was fuUy dischai^cd by 
the Court of King's-Bench. These therefoic were the causes of its 
suppression, not the illegality of its adjudications. Comb. 36. 142.^ 
Mod. 464. 

Twyne's Case was a Star-Chamber adjudication, and so was th^t re- 
lating to the letter written tp the boy's father. These determinatioi]^ aii^, 
it is presumed, in this very court, good law. 

In no one place can we find that the truth of an allegation renders nt 
not a libel. Braqton says. Lib. 3. tracta de corona, c. 36, p. 155, " Fiat au« 
"tem injuria, cum quis.pugno percussus fuerit, vuhieratus sive fustibtts 
" coesus ; veiiim etiam cum ei convitium dictum fuerit, vei de eo £EM:tumc4r- 
" men famosum." 

Not a word of falsity as a necessary ingredient to make up the injury. 
With what appearance of reason then can it be said, that a libel should be 
£dse, as well as scandalous. I would refer those, who are so fond of this 
position, to the period in which the falsity of the allegation was taken into 
view. 

At that time Lambard, in his Saxon laws, tells us, the tongue was cut 

out as the penalty oT the lie. Was diat to be the system of the present 

.<4ay> a speaking printer wou|dbe a marvellous si^ht; we should see the 
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bost of scandalijEing editors, mutum 8c tupe t)ecus ; a foul and speecKlest 
race. Whether a part of this description is not even now applicaple to 
many of the number, I leave to the feelings of every man's own bosom. 
In making, however, this, stricture, the Court, and all who* hear me, will 
please to understand, I by no means intend to cast a general reflection on a 
useful, and in a free country, necessary calling ; on the whole of a body of 
men, without whose lalx)urs the pillar of science could never have been 
raised, nor the Gothic temple of law, which we now inhabit, have been 
erected. I allude only to those who make the subscriptions drawn fronl 
the purses of others, the means of conveying private calumny and defama- 
tion; who, quitting the honest practice of an honorable trade, vend gall 
instead cf ink : ^ey are the men who form that band of libellers, whose 
offence is above-described. 

Let it not be said that the mere legal definition of the term has been 
given ; for that, in moral and common acceptation the truth of the assertion 
destroys the character of libel. For the interpretation insisted on, the 
authority of as great and as good a man as ever wrote can be cited. The 
name of a moral philosopher, who agrees exactly with the common law 
of tlie land, that neither truth, nor falsity characterize the crime. 

" Malicious slander, says Archdeacon Paley, in his Moral Philosophy, 

« pages 237, 238, is the relating of trither truth or falsehood, for the pur* 

' " pose of creating misery. To infuse suspicions, to kindle or continue 

'^ disputes, to avert the favour and esteem of benefactors from their depend- 

** ants, to render some one, whom wc dislike contemptible, or obnoxious in 

^ tlie public opinion, are aU offices of slander." 

Thus we see that the truth of the assertion, both according to the 
rules of moral as well as common law,' is totally immajterial. Nay, its be- 
ing true is a reason given by the Court wliy it should be indicted. Rex vs, 
Bickerton, 1 Str. 498 ; Rex vs. Beharrel, ibid. 

There is not any case in which the truth can be gone into on a prose- 

' cution, at common law, for a libel, but where it is founded on publishing 

as legal proceedings, circumstances, which are not true, Watei'field vs. 

Bishop of Chichester, 2 Mod. 118. the King vs. Lofield, 2 Bam. K. B. 128. 

• The reason is obvious. Publishing the proceedings of Courts is a lawful 

/'act, and justifiable, though it may report what is scandalous. But when the 

I publication is not such as th« proceedings will warrant, then it is unlawful; 

 for the law, in giving to the world its decisions, cannot be Supposed to intend 

4Si injury, and still less to break that -peace which the declarations of its 

. judgments is meant to preserve. It vnlls not that its garb be assumed for 

purposes of virrong, and, like Cooke*s case, Keelynge 24, permits not its 

immunttes to be used, to violate its precepts. As to the King vs. Williams, 

2 Show. 471. your Honors, and the Counsel opposed to me, know that it 

fe not law, and has been denied by the whole Court of K. B. in the King 

vs. Wright, 8 D. and E. 296, 7. 

I am aware that in actions for scandulum magnatum, the trutli may 
be given in evidence, and that in the King vs. Fuller, 5 State Trials, 441. 
Holt, C. J. would, as the counsel for the defendant has said, have permitted 
tile defendant to prove the truth of his allegations ^^againgat M)blemen^ 
" Peers^ Officers^ and Mhiiaters of State** Let it be observed, however, 
that the information there was for scanduhim ms^natum, on the Statute,* 

'* This, during the argument, was denied by the defend«mt*s counsel. The word» 
of the indic;in«at were, « diicord« between the t ai4 late King, and the Peers, and tJic 
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for spreading fklsc news of great men, and in that cascy a« falsehooi if e 
necessary averment in the information or libel, so it must be proved i» 
evidence. ' 

The doctrine of this case shews how immaterial the falsity of the, 
allegation is, in establishing the crime of libel. For in Scandulum magna- 
tum the truth must be proved, fmly because it is a necessary averment; 
but in an indictment for a libel, the word " false" is merely ^formal expres- 
sion, unnecessary, and therefore need not be proved So in an uidicment 
for murder, " not having the fear, of God before his eyes, but being insti-. 
« gated by the devil," are inserted, but who ever heard of its being required 
to shew, by evidence, either that the defendant haid not tlie fisar of God tie- 
fore his eyes, or that he was instigated by the devil? 

In the opinion of the twelve Judges, given to the House of Lord^, on. 
this very question, they said, that so far from its being necessary to prove 
the words false, the indictment would be equally good wert it laid for pub- 
lishing a certain scandalous and true libel.* 

Let it not be urged that this opinion was given in 1 793, and therefore, 
not binding on us ; for we see it is the necessary deduction from premises 
laid down as far back as the time of Bracton, acknowledged by all the autho- 
rities I have advanced, and by one not yet mentioned, the case of Peter 
Zengar, in 9 State Trials, which has all the advantages of being an Ameri- 
can decision. / 

pn the same principles, in a later decision. Rex vs. JBurks, 7 D and£.) 
4. the. whole Court of K. B. recognized this to be law« . In that case they j 
held an incUctment to be good, without the word false. • ' 

It follows, therefore, that as the truth could not have been given igt 
cvidepce, and the application was made to put off the trial, to adduce such, 
as if true could not have been received, the judge very properly refused ta 
delay the cause. 

But it has been urged that this doctrine is the insult of a departure / 
from the common law, evinced by the various statutes cited, all of which ' 
shew falsity necessary to constitute a libel, and in this respect are decla- 
ratory of our antient jurisprudence. To this the answer is short and ob- ' 
yious. These acts punished m a different manner from the common law; • 
they were cumulative ; giving new and additional, nay, more rigorous a^e- 
medies ; and therefore, when these were to be sought for, falsehood was 
made the basis of the right to appjy. As to tiie affidavit negativing the 
ti^uth of the libel being required on moving for an informatim against the 
publication, the learned counsel surely has forgotten, that informations are 
at the instance of the party iiimself, but incHctments at die suit of Xh% 
people. 

In the first case, the Court says, if you are not innocent, you h^ye no » 
right to ask for an extraordinary interposition in your favor. The altar of . 
Justice must be approached with clean hands ; it is not to be endured that ^ 
the guilty shall urge his own crime, as a reason for inflicting punishment ' 
on another. As to the case of John of Northampton^ it has been so ex- 
plained by other authorities as to shew it does not bear on the question.t 

« Noblemen, and the great Officers, &c to move, excite, and stir up ** Vide ante, the 
Statute of Edward III on which the proceedings against I<'uUcr, .appear to have been 
founded . See also Gilb. Law Ev. by Loft, 84S. S. P. and 2 Macnally, on £v. 050. 

• This was denied by the opposite side. The words of the answer of the Judged 
. were then read by Mr. Caines, whioh proved his assertion. 

t This was roundly denied by all the counsel for the defendant. Vide, however, 
the record in 3d IntCv 174. Sy this k appears that the punitliaieiit wat lieoirage (oa a<N 



/ 



36- 

I have thus, your Honors, gone through all these formidable objcctibni 
excepting one, which is, that'his Honor erred iit charging 

« The law as laid down in the case of the Dean of St. Asaph, to he tJie 
^ law of this State." 

As that case is a compendiufti of all that I have said, if it ht not the 
law of this State, then indeed the time I have taken up has been loBt labour, 
and nothing that I have advanced has been established. 

Whether his Honor was right in that part of his charge, "^11 turn 0*1 
this point : Whether the common la^v of England is the law of ^he State 
of New-York? For if it be in force here, and the! positions on which I 
haVfe rested this case be taken upon it, and the law, as contained in the 
Dean of St. Asaph*s ca??e, be built on these positions, then is th6 law of 
that determination the law of this State. 

To evince this, I have to take the cohstitution of the State ill mj 
Band. 

When those who undertook the arduous task of friaming it commenc- 
ed their proceedint^s, they thought not of doing away all old principles, 
jind establishing new. Such an idea could enter the head of only French 
revolutionary philosophists, (for philoriophers they are not) ; creatures; who 
float on the surface of the sea of Science, like those bubbles formed by rain- 
A-ops on water, out of the same etenient indeed, but never incdrporating 
vnth it. Not of this composition were those of whom I have to speak. 
They convened, as the constitution, in Vol. I. Rev. Laws, p. 2. informs u^ 
for the purpose of «^ erecting and constituting a new form of government,** 
not, your Hotiors,' to create new principles ; not to subvert the maxims of 
6Ki institutions, but under their influence to establish a nt^ form. 

Had not such been their motives, instead of the sober words which 
^pear at the head -of our constitution, we should, in the spirit of rhap- 
sody have been told. Sir thouscmd years have men vwideredi in hoodvUnktd 
darkness^ t^Jufiea of /iriestcrast and kingcrqfi. M length the light <f rea- 
son and of TfUture has ilhamned the earth. Liberty^ nvith her sisW EqttaUty 
in her hand^ ha9 afifieared and torn the Bandage from our eyes. No Such farra^ 
go of nonsetise disgraces our code. In that, the very first meksure is to 
acknowledge the distinctions of the commoh law. It is resolved that " free- 
holders'* shall meet to elect members for the purpose. 

What is a freeholder but a creature of the common law? How is htf 
known to us, but by the common law ? wherie is he to bfe found, such as we 
do know him, but in that code, or the scfurces from Whence it is drawn? 
Here then tve see the very persons, whd gave the power to frame the con- 
stitution, deriving their existence, and classing themselves under a species 
treated by tiie En^ish common law. The constitution rests on its being 
the work of the representatives of tho^ whd are deslgrfiated in confoiinity 
to that law, and yet it has been made a doubt by some, though hot by my 
opponents, whether the commtm law be binding on us, when its rights and 
qualifications are the basis of our constitution. 

It is not merely in the reciting part of our constitution, that a refer- 
ence to the common law is to be found. 

count of the letter) kex erga curfam et justitiarios »ubs tiic In casu Habere pbsse^ ttir 
dignadonetn, i^uoa esset in sjcandalum justic', et curiae, tdeb, etc. See also tlm assigtt^id 
as the cause, in Godbolt^ Rep- 406. and aSso tliie reasonings oh t^iacase, in 9 Siaj^Tii^ 
^:^. It wpuld seena t9o^,froni the manner in which this casie is ihentloiied'ift Godhoffc* 
leifore tlid thir^ instHtote was written, that it wu scan'dalum Qiignatum. , 



37 

In the (&Glara(3on of our iadepend^ice, it is eqtnlly to be met with. 

The abolishing « the free system of English laws,** i» one of the grievi 
sndes which made us fl^ to arms against oor king. 

Ih addition to this, in the 35th Section of our own constitution, it is7 
expressly laid down, « that such part of the common law of England, and ] 
«of the statute law of England and Great Britain, Mid of the acts of the I 
•« legislature of the colony of New-York, as, together, did form the law of / 
«the said coicmy, on the 19th day of Aprils in the year of our Lord 1775^ 7 
** shall be and continue the law of this trtate, subject to such alterations arid ( 
« provisions a» tlie legislature of this state shall from time to time makey 
^ concerning the same/' 

Where then is the statute, the act of the legislature that has annuU«d 
it, or ordered the truth to justify a libel ? 

In thef last clause but one of the oonstttutbn, in the 4l8t Section, the 
last words are, ^ tfnd forther, that the legislatui^e of this state shall at no 
" time hereafter, institute any new court or courts, but such as shall pro- 
^ eeed according to the course of the common law."^ , 

Had Lord Coke himself wished for a recognition of his favourite codei 
a more explicit, and a more flattering one could not have been tnade. So\ 
upright ai^ its principles in the eye of our constitution, that accordmg to | 
its dictates the whole teiior of justice is to be administered. No court caa \ 
proceed but on its principles, except when altered by positive law. Where j 
Is the aet that says the truth shall be ^ven in evidence on a trial for libel ? 
I have, long sirtce proved that by theEng^ish common law, it shall not; and i 
it is^ in the words of the constitution, " according to the course^of the com*,J 
" mon law," that your Honors are bound to proceed. 

In thus adopting the wisdom of the British ss^es, we shew our own< 
It is the bittii-right which we inherit from British imcestors, and in deriv*> 
ing our title from them, we bring it from the fisdrest portion of the globew 

There is however, it may be said, only a part of that cconmon law^ 
which they have l^mtded down to us, Uiat we have thought fit to retain, For» 
it is expressly declared in tite 35th section of the C<Mistkution, to which I 
have before adverted, <<that idl such parts of the said common law as may 
** be construed to maintain^* certain tenets therein specified " or are repugn 
^ tmit to this Constitution, be, and they hereby are abrogated and rejected. 

I find myself again reduced to tiie painful necessity of reciirritig to firdt 
^rincii^S) of which each objection k a continued violation. 

The reason why the crime of libel is, by the English commoii law, ool^ 
Mderekl as e<|uany committed^ whether the writing be 'true o^ ftdse, has tik 
ready been stated to be, the anxious desire of preserving the peace of sq» 
eiety. ^That this should be repugnant to the Constitution of this, or any 
otiiet govem^metit, except such where insurrection is the Ino^ saored duty 
iof men, is to me incomprehensible. But it is said thjat the genius €f our 
Constitution is widely different from that of the En^^lish. That ours is a re- 
public, and theirs a monarchy ; and that it is thia which creates the diversity. 
What is congenial therefore to theirs, Ihay be repugnatit to the spirit of 
Ours. That with them, the King can do no wrong, and thes^fore to pub- 
lish any thing against ^m, is contrary to the nature of their government; 
whereas with us, every officer is made amenable to justice, and may be pun- 
ished; therefore, tkU bang on the avowed acknowledgment of his lialnlit^' 
to err, we have a right to expose his errors. 

The whole of what is built on these positions, is like all the objections 
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in the case^ founded on taking as focts, things which do dot exist, and deny- 
ing those which do. 

It is contended that all those parts of the common law which are re- 
pugnant to the sfdrit of our Constitution are abrogated : but that is not the 
case, the words « are^* repugnant to this Constitution; what therefore is not 
rcfiugTiant Xx}ih& letter of tfie Constitution is not rejected. That in this part 
tie adherence to the letter is intended, will, I trust, appear on an examinao 
tionof the different wordings made use of, in the first and last parts of the 
sentence. When particular tenets, such as supremacy, &c. are to be abro- 
gated, then says the Constitution all such parts " as may be construed to 
« maintain" them; because tlie whole tenet being rejected, it was necessary 
to destroy the spirit, for which purpose the liberty of. construction was in- 
dispensable. But when the body of the coninK>n law is to be affected by the 
Constitution, no disquisition is allowed in the spirit of the two systems. Those 
parts only which ^ are repugnant to this Constitution are to be abrogated 
and rejected." 

Those who framed our Constitution knew too well the nature of men, 
to trust the common law to the speculations of vi»onary politicians, to make 
spiritual abrogations. 

This alone, might perhaps, be enough to offer against all that is ad- 
vanced on the supposed repugnancy of the common law doctrines, to the 
spirit of our constitution. 

i shall, however, now proceed to the imagined distincticm that has been 
taken ; and, I may be allowed to say, that surely those, who argue for it, have 
but little weighed the principles of the British Constitution, or the force of 
their own words. 

That the King can do no wrong, is a wise maxim, well calculated for 
the good order of society. The effect of his own i^sponsibity is fully an- 
swered by the amenability of his officers, at the same time that the res- 
pectful decency with which all superior magistrates ought to be treated, 
is admirably preserved. But that it is not on non-responsibility that the doc- 
trine depends, is evident; because a libel on a minister, who is^liable to be 
called to an account, is punished in the same manner as if it was agsdnst the 
King himself. 

Besides, to insist that if a man be responsible by law for his actions, 
he shall be liable to be libelled also, seems to me the height of injustice. 
Nemo bis puniri debet pro eodem delicto, is a rule so universal, that a 
doubt of it has never yet reached my ears, nor in the little study I have 
^ven to the laws of oUier countries, can I recollect one where it is de- 
nied. 

According to this principle, if a man is to be pilloriied; you may take 
the liberty of whipping him first. So little is this inculcated by our juris- 
prudence, that though a man wei^ sentenced to be banged, and ordered for 
execution, it would be murder in die sheriff to go into his bell and have him 
otrangled. 

Why is the law so? why is it thus laid down? Because says the Con- 
stitution, in section 1 3th, " no man shall be deprived of his right or privi- 
« ledges, but by the law of the land, and the judgment of his peers." 

' I trust that amongst these rights and priviledges, reputation is to be 
numbered. To omit it, would be to leave out that, for which alone the others 
are worth preserving. 



But is is said, our right of suffrage depends on the liberty, of frtidf 
investigating public characters. In other words, ^that the right of voting, 
involves the right of abusing. Fot* it is contended, that as those whom we elect 
are to gotem us, it is of the utmost consequence that we should know who 
we are about to appoint to the offices of public trust, and that we ought to 
be acquainted with the momls and characters of our delegates, neither of 
which can be effected without the power of pointing out their vices. As, 
however, the possession of all the moral virtues would not give a right to 
office, it is contrary to all reason to allow the censuring the want of a quali- 
fication, the being endowed with which, cannot be urged to substantiate a 
claim. It would be to authorise a refill for a reason, where the proof of 
a right could not be enforced. These I presume are incohtrovertible po» 
sitions. ' 

Notwithstanding however I thus adduce them, thepe is not, I trust, a 
man now in this Court, who more highly appreciates moral virtue than 
myself, or who sees in a stricter and closer unioQ private virtue and public 
happiness. I am firmly convinced that the ceinent of oui^ individi^ and 
general wel&re is laid in moral virtue, and moral virtue, in revealed religion. 
Yet, your Honor's, if we look to the words of the Constitution of this State, 
if we advert to its principles both in its separate and federal relations, 
the private virtues of a public officer, are to the people of no kind of in>- 
portance. 

In well organized governments they arenot requiredi 

The line of duty of each man' in place^ is marked out.- t The circle in 
which he is to discharge every function is described, and t/iat with a preci- 
sion, which confines him within its limit, and allows not of any the slightest 
aberrations. His /ntbtic station affords nO- degree of impunity to private 
misconduct. The garb of office cannot be converted into a shield to the 
man. No right to injure, no right to oppress, is from his station afforded 
him. If this be the case, then I say, whatever may be the man, we have so 
wisely and so plainly chalked out the path he is to tread, that his moral 
qualities can be detrimental only to himself. 

Did we live unde^ ah arfetrary government; under a despot; whose 
will, when once chosen, was to be our law, then indeed his virtues 
would be of the utmost importance. It would then be our duty and care to 
search out him, who had the least of those many vices to which we al^ all 
prone, and the fewest of those foibles with which we all are tinctured; be- 
cause it would be, fi>r the hand of /dm to execute, whose head had planned, 
and whose heart had suggested the law. Thus circumstanced, to pry into 
his very soul, would be not only a right, but a duty. 

That this nice discrimination, this accurate scrutiny into moral qual- 
ifications should be necessary in this country, where all religious ones are 
superseded, is, I confess, to me not easily reconciled. Let it not be said> 
would you then have a test act? No; but if there is to be a test, I would 
rather it should be in religion than in morals ; because it is capable of beingp 
reduced to greater certainty. A man may be addicted to wine, to gaming, 
and to women; offer him as candidate, and one may say; "he drinks ;*• 
•< poh," replies his neighbour, "where is the harm of a cheerful cup;" but 
adds another, « he games i" « well," says a second, " where is the sin of a 
** hand at cards;" " the fellow wenches," cries out a righteous voter; " give 
*« him a girl or two," answers some indulgent hearer. But why should we 
require a test in morals, when we admit of none in religion. A man may be 
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« woMbiper of Cod or pffSre; h^msi^he^ iJiiMJbg, aM^che?©, w jifCopt: 
)ie m»iy believe m all the CkKls of i^ent mythology^ pr the materialism of 
SpiQOBa, »Qd nether by our ConstitiuioQ, npr fthat of the yaited St;ate§, will 
^m^ or all of these oin^unM^gnces affect bis^eligibiiit^ to .any of the .various 
offices in our aystom. Yet, if he iail in what any /mtUcr shall please to think 
a moralobUgattoa; if he avail himself of fMiy Umitation, or other actagaiost 
the opijuon of any fellow> ^ho has credit or friends to procure ink, type^ 
(Mid a press ; he is, to the endangqring that tppace, Uie Constitutipn isso dfi>- 
^rous to preserve, to be arraigned befove a tribunal unknown to the law of 
the land. A self-erectod juirisctictjpn, wh^e the accuser; judge, jiu'j, ao^ 
exf^utioner, may be united in oae malignant wretch. Where accusation^ 
onay be multiplied ad in&utumr ^d he found guilty on all, without eveici 
being heard. ^Vhere the whole jproceedings are in private, and the first no- 
j^ce gi^n to the un&rtunate obj^t, of thia worst of inquisitioiu^ is the 
.publication of the sentence, imd that, in. quarters so various, that prpo^ ^ 
•his innocence, and its reveiiial n^ay ne^er be koown* 

Is this freedom, this the boosted ^prerogative of a free country ? I havie 
ever been told lis characteristic i^, to be ^vexm^ by la«rs of its own making, 
and magistrates of its own appointing. 

It is become a n^ixiin that ^i^era est servitus ubi jus est aut va^g^m . 
aut interom; and yet, according to thid, contended frr. right, not only is 
the law to be uncert^, but the Judge also: not only any, but every mm 
who has types in his han^ malice in Im heart, and brass in his i^ixu^ shall 
make, but fill the chair, and start into a censor morum. 

For Heavensisake whence. do they derive this right? where is their 
authority ? where their commission ? Is it from superior virtue ? no. From 
superior knowledge \ let every m^ read the cpdled productions of news* 
paper brains,' and answer if this can be. No, but the Constitution has ^iven 
tliem the right of voting, and this it seems is good for nothing without the 
priviledge of abusing every one tliey vote ^gainst. This is called, the voice 
of freedom; yes, your Hismors, of a freedo^n whose breath is pestilence, and 
whose woixis are death. 

Did this claim, abs\u<d as it is, originate in a love of idntuey it.imght in 
some degree be palliated. But if your Honor's will attend to the manner in 
which it is urged, you will perceive the foul source from whence it,sjpi:ings. 
It is aclmowlcdged to be for the purpose of exposing thex^tc^of their op- 
ponents. Not to put the gaod qualities of each candidate in the $cale, and 
set the one &iiiy ag^nst the other. Not to direct the choice by a superi- 
ority of virtue, but by a deficiency of vice. If therefore tliis right of ^use 
is meant to enable us to choose the best, and most virtuous person, it is so 
managed .as not to answer the end for whidi it is designed. .For he who 
may be less vicious than another, may not have a single virtue to entitle Iiim 
to be elected. 

Ask of these very partizans of this detracting system, if they wpuld 
consent to be themselyes exposed to the shafts of public redicule, and they 
instantly answer no? we are private persons; but give us place and profit, and 
you may say wliat you please ; backbite and defame to the utmost extent. 

I leave your Honor's to judge of the pure sentiments these doctrines, are 
likefy to begets 

But on what principle of Justice is there to be one law for the reputation 

of tlie private man, and another, or none for that of the magistrate ? Why is 

:Aot.jthe.name.of the latter as much entitled to protection as that of the for- 
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mer? Is it -not a surprising doctrine to hear that a people, calling them" 
selves wise and enlightened, sjiould think the characters of their magistrates 
less worthy of the protection of the law, than that of an individual. I did 
indeed hear one of these reasoners, a calumniator by trade, say, that public 
men were fair game. 

- If these pnnciples become the maxims of the land, they will force all 
men of modest merit to quit the walks of public life. The walks of fiubUc 
life do I say ; if the doctrines contended for prevail, if judgment is to be ar- 
rested, t)r anew trial granted in the present instance, for any, or for aU of 
the reasons urged, private life will be intolerable, for society itself will be 
dissolved. 

Ip entering into civil communities, men agree to give up a portion of 
what is termed their natural liberty. They consent to cease to avenge by 
their own hands, and leave chastisement to the arm of the law. If thus the 
hand is restricted from punishing, is it to be supposed the tongue is to b^ 
let loose to pmvoke? Let it be recollected, that the spirit which lifts the 
one, moves the other. Abuse is only the substitute of force. It is the ef- 
fort of him who dares not stride. When the laws have bound up the hands 
of a man, when he is unable to vent his rage, or gratify his malice by actn 
and deeds, he flies to words and reproack. The disposition which leads to 
one ; is the same which prompts to the other. Calumny and slander, pro- 
pagating injurious reports, whether true or false, keep alive the seeds o^ 
anger, provoke to violence, create that ferment, and excite those passions^ 
which terminate in open violence, and acts of personal hostility. 

It is to prevent these, that the mild and peaceful spirit of the comm<»it 
law punishes the spreading any injurious report, by writing or printing, 
and, as civil society is one of the ends of our nature, the common law, like 
that^ has our peace and preservation for its object. 

Allowing even that vice should be made known, that it should be held 
up to public view, still it ought to be in a way authorised by law. Every 
member of a regular government expects to be punished only as the law 
directs. It is one of the essentials of liberty that it should be so. For 
where law ends, tyranny begins. But if you take from man this right of 
being amenable to justice, (mly according to the course of settled law, if 
you Itave him open to be pimished by every one who pleases to bestow 
the lash, and refuse him redress afterwards, you so far send him back to 
a state of nature, and restore to him the right of avenging his own wrongs. 
A state of nature however, although a state of liberty, is not a state of 
licentiousness. Yet to reduce us to this last, is what is contended for in its 
fullest extent. 

It is asked, however, are we hot to know by whom we arc governed. 
Yes, I answer, but to obtain this knowledge, calumny and abuse, slander 
and detraction, are by no means necessary. The highest offices are never 
those which are^r«r held. Each candidate starts for public favour in those 
circles where he is well known. Where the press cannot add to the infor- 
mation already possessed ; where, if any thing malicious b related, every 
hearer knows the credit with which it ought to be received. Here let him 
be canvassed, here where refutation, if it can be afTordetl, is at hand. That 
he nviU be so canvassed, the experience of every one must allow. After this, 
should he be elected, it ought in higher stations to be a certificate of those 
moral requisites so much insisted on, and so highly to be prized. After 
tfda to doubt his possessing them, is to libel those by whom he has been 
islipsen. As to public measures, arrsdgn them in the boldest language \ 
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paint, in the most glowing colours, of the most fervent imagination, their 
bane^l consequences, their deleterious tendency. Blame the act, but spare 
the man : add not after the censure bestowed, " and he that could have 
" suggested this, is an assassin/' 

I g^rant that the advocates for abuse, allow an action for damages. As 
if a man's reputation is to be compounded for pounds, shillings, and pence. 
The commutation for life has, in our refined times, been termed the result 
of Gothic barbarity : but reputation, without which life Is a curse ; for which 
alone we live ; the fairest heritage a doating parent leaves a darling child ; 
that jewel of the brightest water, is to be sullied, stained, and blackened,— 
•end all to be compensated for in dollars, cents, and mills., Is public justice 
thus to be satisfied? Surely this is not according to the genius of our code, 
in which the civil injury induced by felony is not merged in the public 
offence. Whereas, the present doctrine maintains, that the private compen- 
sation extinguishes the public offence. That a libel, I mean a libel accord; 
ing to legsd definition, in which the truth is not an exculpation, but an ag- 
g^vation of the crime, should be considered as a public oflience, is perhaps, 
peculiarly to be insisted on, in a republic, even allowing the necessity of 
filling our offices with characters of the most virtuous description. For, the 
best of these have their failings, their little foibles, and, as they are men, 
at times, their occasional sins. If each of these is to be dragged forth to 
public view, the instant they step forth in tlie public service ; if their reputa- 
tions are to be the preparatory sacrifice for public favour, if their names are t6 
be offered up at the shrine of this Moloch,they will fly from the employ of those 
who annex to the offices tliey bestow so cruel a condition. For places on 
these terms you must find men without reproach, or men without shame. 
Of the former it is in vain to think. Those you will drive from the seats of 
power, from the seats of justice ; you will place in their stead, none but 
the abandoned, the case-haidened, and the csdlous. Creatures without re- 
morse ; lost to all sense of feeling ; careless of that public over whom they 
have to preside ; equally despising and despised, they will use the sacred 
trust deposited in their hands, but as. the means of wealth, bartering their 
«wn, and the nation's honour for gold ; using what they thus acquire to se- 
cure the means of continuing their own power, or consigning you to 
others, more abandoned, more destitute of principle than themselves. 

Those who argue against confirming the judgment, under a supposi- 
tion that this power of, libelling is necessary to the freedom of voting, will 
find that it will thm exist, only to be endangered. In a republic, it is not ^ 
spirit of liberty which we have to keep alive, — it is a spirit of faction that 
we have to repress : and this right, thus contended for, without benefiting 
the first, begets the second ; the only enemy of our real liberty. 

It creates the calumniator ; that civil incendiary, who uses as firebrands, 
scandal, slander, and invective. With these he kmdles the flame of party- 
spirit. It is by means of these that the people are led from measures to 
&en. The chief of every band, with a servile, hireling press at his beck', 
will voniit out slander on his opponents, and panegyric on himself. Every 
candidate, every voter will be equally tlie object of abuse. The good, the 
decent, the modest, and the quiet will be driven from your polls. The 
silent ballot of legal suffrage will no more be received. A headlong mob', 
witli the bludgeon, and the dagger for their qualifications, will give the 
rulers of the dayi wlio, expelling and expelled, proscribing and proscribe, 
will mark their sh^ortJived courses over this devoted land with fire and de- 
iRistation^ in blood and in flames, tillthe people, worn out with ^archy^ 
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and confusion, will, with joy behold some Atlantic Bonaparte arise, and 
the radiant glory of the American stars, that bright constellation of our 
western hemisphere, be seen to shine but around a tyrant's head. 

These, your Honors, are not, would to God they 'were, the chimeras 
of lawless imaginatibn ; the fpverish offspring of a heated brain. They are 
the inevitable consequences of a factious spirit, engendered and Nurtured 
in news-paper calumnies, in the periodical slanders of the day. ^ 

Every word of what I have uttered stands recorded in the tablet of 
the times ; imprinted, in letters so plain, that to them the sacred warning of 
holy writ, the mene tekel ot Nebuchadnezzar was but a feint deliniation. To 
eyes that will but look, every iota' of what I have said, is marked in cha? 
racters as glaring, as if traced out by the hand of God himself with a 
sun-beam. 

To prevent these deleterious results, these baneful terminations, the 
strong corrective of common law principles, of the law as laid down in the 
case of the Dean of St. Asaph, is the only remedy. If ever there was a 
time in which the application of.it was imperiously demanded, it is the 
present. 

Where is the man, either among those who are now serving, or have 
before served their country, that this daring banditti of news-paper calum- 
niators has not ventured to attack? From Washington himself, to the 
lowest post-master in a paltry town, there is scarce to be found a character, 
that, by one side or the other, has not been traduced, according to the foul 
dictates of party spirit. 

Let it not be supposed that this is confined to ourselves. No ; not a 
nation on earth with whom we are connected is suffered t* escape. We 
for ever read of the piracies of the British tyrant, of the Corsican usurper, 
and the diplomatic representative of each, and of all is equally vilified and 
bespattered. 

I cannot, your Honors, better paint the importance of now enforcing 
the law, and confirming the present judgpnent, than in almost the very 
words of Lord Raymond on the same svibiect of libel. 

' « They are, says his Lordship, in Rex vs. Francklin, 9 State Trials, 
" arrived to that height, that they call loudly for your animadversion. It 
" is time to put a stop to them : for at the rate thing^s are now carried on, 
" when all order and government is attempted to be trampled on, and re- 
^ flectiops are cast on persons of all degrees, must not these things end in 
" sedition, if not timely prevented ? Lenity you have seen will not avail. 
** It becomes then nicessary to inquire after the offenders, that they may in 
** a due course of law be punished. If you do not interpose, consider whe- 
" ther the ill consequences which may arise from any disturbance of the 
'^ public peace, may not lie at your doors.*' 

But we are told that these are nothing more than the natural excre- 
scences of a free constitution. Do not, however, think tiiey are the symp- 
toms of health ; no, your Honors, they are the convulsions of a high fever, 
of madness and delirium. They are the infallible prognostics of a. dreadful 
distemper in the public body : of a corruption in the heart and center of 
social life, which will break out in civil discord and ruin ; for as Lord Ba- 
con observes, 1 Vol. 164. « The frequency of libels is a sure forerunner 
« and indication of tumults in a state." The reason is obvious, to set up 
the power of abuse, is to introduce a law without authority; to erect a tri- 
bunal against consent ; and, contrary to principles, to introduce war, as the 
only the means of appeal/ for injuries without redress. 



u 

I need not remind- your Honors, that the policy of all governments it 
against libels. 

By the civil law, Cod. b. 9. Tit. 36, de fam. lib: those who accident- 
ally meeting with a libel disperse it, are sentenced to be capitally punished, 
because, says the code, they should have burnt or torn it. For, as it is said 
by the Court, in Enter vs. Carrington, 2 Wils. 292. " All governments 
*< must set their faces against libels, and wherever they come before the 
^ Court and a Jury, they will set their faces against them ; and if Juries do 
" not prevent them, they may provt fetal to liberty, destroy government, 
*' and introduce anarchy ; but tyranny is better th^n anarchy, and the worst 
« government better than none at all." 

I have thus, your Honors, gone through the long list of objections 
advanced on behalf of the defendant. I think I have made it appear. 

That there was no variance between the charge alleged, and the words 
given in evidence. 

That the piece was libellous. 

That the defendant was in law the author and publisher, and that the 
libel bemg printed in his absence by his servant, did not vary the case.^ 

That the Attorney General had a right to read in support of the charge, 
passages from other numbers of the Wasp, 

That his Honor's charge was correct. Because, the Jury in cases of 
libel are not judges of the law and the fact. 

Because, Whether the piece was libellous or not, \^as not to be decided 
by the Jury, x 

Because, in cases of libel the Court can set aside a general verdict of 
guilty, it being in fact a special verdict, 
/^ Because, the intent is simply a matter of law to be decided exclusively 
( by the Court on the return of the postea. 

Therefore the trial ought not to have been put o% as the truth would 
not have been given in evidence, 

Because, the Law of the Dean of St. Asaph's case is the law of ihis 
(state; being foimded on the common law of England in force in this state, 
Tecognisedby the constitution; and not repugnant to, but congenial with its 
spirit; (that this spirit requires only legal and known qualifications in can- 
didates i exacting neither moral nor rehgious tests ; but designing the peace 
and preservation of society, which calumny, slander, and libelsi whether th© 
facts they contain be true or false, are equally calculated to break and pre- 
vent. 

For these reasons vrc contend that the rights of ref)utation are as sacred 
as those of property, and it is the duty of all equally to respect both ; for, we 
- must remember it is in the rights of others, that the roots of our own duties 
are laid. 

It b to confirm those rights, and enforce those duties, that the present 
indictment has been preferred, and I trust the day is now arrived, in which, 
by the determination of your Honors, every citizen will lay himself down 
with the pleasing consolation, that his character, as well as his property, Itia 
peace of mind, as well as t/iat of his family are equally protected by law. 
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Mr. SPENCER, Attorney General. 

May it fUease the Court, " . 

AFTER the very able and ingenious argument which has already; been 
deliyei*ed on the part of theproseculiony I should perhaps be excused did t 
content myself with relying on what has been advanced, and refrain from 
any further troubling the Court. But as the indictment now before it, was 
carried on, and prosecuted with my concurrence, it may be thought my du-; 
ty to add some few remarks on the occasion. On thi» idea alone shall ^ 
proceedf for I do not attempt to illustrate a subject which has been so comr 
pletely exhausted. I beg to be understood as meaning to argue this cause 
on authority; not on speculative theories of what ought, or ought not to be 
the law. On these points, the two houses* now sitting, both above, and 
below us, arc the only persons to dictate. I consider tliis Court as bound to 
determine according to former decisions ; and, as to shew these, rhetoric an<J 
figures of speech, are by no means necessary; I feel, without further ox- 
ordium, emboldened to proceed. Six points have been raised, and two 
abandoned. This latter circumstance I view with pleasure^ l)ecause it afford^ 
a strong evidence of the candour of the counsel by whom we are opposed! 
The first question naturally presenting itself, and in the order of examina- 
tion which the counsel who opened the case adopted, is, whether the triaJ 
should have been put off, in order to give an opportunity to tlie defendant to 
procure the testimony mentioned in his affidavit. This embraces three 
considerations. First, whether the defendant had made use of due diligences 
Secondly, whether the facts disclosed were either in law, or reason sufficient 
to have entitled the defendant to put off the trial, in expectation of being^able 
t*> procure the attendance of the witness he named; and thirdly^ whether 
had the witness been present, hn testimony could have been received. In 
Rex Vs. D'Eon, 1 Black. Rep: 514, it is laid down by Lord Mansfield, vnd. 
concurred in by the whole Court, that in order to entitle a defendant to put 
off a trial, he must be able to shew three things. First, that the wit- 
ness is, in point of law from the matters shewn to the Court, really material. 
Second,, that the party who applies has been guilty of no laches. Third, j 
tliat the witness can be had at the time to which the trial is to be deferred., . » 
If all these requisites were not complied with, then was the Chief Justice 
right in denying to postpone the trial. As to the materiality of the tes- 
timony, that will be heresiter considered. It will at first be necessary, only 
to advert to the laches. If on this occasion it appear that the defendant 
has been guilty of negligence, or shall not have evinced due diligence, 
then the application was manifestly wrong.- In civil cases it is incumbent 1 1 
to shew aU due diligence. Much more so is this necessary in criminal, | ( 
though I do not controvert that even those may be delayed. But notwith- 
standing this concession, certainly in these the evidence should bie very sat- 
isfactory than an injury would be done, if the trial was not postponed. A 
man accused and conscious of his crime, will make use of every device to 
prevent bringing on the hour of trial. Therefore not only ^ligence, but 
materiality should appear. What does the affidavit disclose ? As to dili- • 
gcnce, nothing: as to a future day, hopes and expectations alone. ^ Not one 
fitep is mentioned as having been taken to procure the witness, which he not 

* The House of .AMembly sits above, the Senate below the Court. 
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only wow, but ever muirt have needed. The case shews that the indict- 
ment was fotmd in January 1803. The trial #d not take place till July 
last, and between these two periods no measure is adopted to procure Mr. 
Callender. What then is done ? The cause was, by the defendant re- 
moved by certiorari. In this he was the actor, therefore he and his counsel 
must have known the time at which they proposed it should be brought on. 
Can one effort to procure his witness be shewn? Does the affidavit state 
any ? It sets forth no act done, but merely that he had good reasons to exfiect 
bin attendance^ and that he exfiects to be able to procure the voluntary atten- 
dance of Callender at the next Circuit Court. I again ask what fact is here 
disclosed? No endeavour, nothing of active exertion is stated to have been 
tried. In civil cases, where a party offers to put off a trial, he must state 
ijfBrmatively, the use of diligence to procure his witnesses. Had this beeiv 
a civil, instead of a criminal case, (in which. causes are not so easily put off) 
the uniform prtuitice of the Court would have required a more full and 
explicit affidavit as to the act6 done, and the foundation of the defendant's 
jKxpectation. 

If however this was not enou^ to warrant a refusal of the application 
to ptit off the trial, it is decisive on the subject to say, no reason appeared 
to shew the Court that the witness could be procured, at the time to which 
the postponement was asked. In Rex vs. D'Eon, the affidavit stated that 
the witnesses were material^ and that the defendant expected to procure 
them, but as it also set forth that they resided in France, the Court in de- 
livering their judgment thus expressed themselves, « They are all sub- 
^ jects of France. The presumption therefore is, (unless you shew a 
** special ground to the contrary) that they will not come back to England. 
" The presumption is otherwise in British subjects; that they will return to 
** their native soil and domicil."-— " In Steels' case, indicted for perjury, 
** there was a full affidavit, that one Mathews, at Guadalonpe, was a matericd 
*« witness. The Court refused to put off the trial." — ^" In the King and 
<* Luckup, the Court would not put off the trial, till the defendant shewed a 
*' special ground for believing his witness would come over.** The present 
case is exactly parallel with that which has been cited. The affidavit states 
that Callender is in Virginia. His domicil is there. Is it more to be sup- 
posed that he will return here, than that witnesses in France should return 
to England? There is no special ground stated for expecting it. Where 
witnesses are not of the country in which the trial is to be had, the Court 
invariably requires specific reasons to be stated, because no man, in legal 
contemplation, is to be expected where he is not domiciled. But it may- 
be said, that,' as the Chief Justice refused to put off the trial on another 
ground, it is now too late to urge what I have advanced as an argument 
af^ainst the application. But, though the reason assigned on the tnal was 
different, yet, if it appear from the Defendant's own shewing, that it ought 
not to have been brought on, it is sufficient. The whole case is now be- 
fore the Court, and the broad question is, ought the trial to have been put 
off on the affidavit or not ? 

It ftiust be acknowledged that the principal inquiry in the court btlow. 
Was, could the witness be heard in proof of' the facts alleged in the libel. 
After what passed between the prosecutor and the defendant's counsel, I 
hope it will not be said that every fair invitation has not been given to the 
defendant to prove the truth of the allegations. On the part of the people, 
no objections were made to such proof, — it was even courted. But his Ho- 
nor, the Chief Justice^ did not consider himsdf authorised to hear any 
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testimony respecting the trath. The docrectness of his opinion is nowai^ 
raigned. To be sure it is extremely captivating to say, shall we not, in a 
free country, be allowed to give the truth in evidence ? Bat to answer this 
question we -must look to &e law. 'If it be otherwise we must submit^ 
Whether it ought to be altered or not, is another question. At present wc 
are to look only to the authorities. 

" In criminal prosecutions, says Blackstorie, 4th Com. 151. the ten- / 
*< dency which all 4ibels have to create animosities and disturb the public 1 
* peace, is the whole the law considers :^' and a little lower down h^ adds, j 
*<'it is immaterial with respect to the issue of a libel, whether the matter be v 
" true or felse, since the provocation, and not the falsity, is the thing to be k 
*< punished criminally." 

V 'In S-Woodeson, 138. the same law is laid down. " The chief inten- ( 
^ tion of the law, in prohibiting persons to revenge themselves by libels, ( 
** or any other private manner, is to restrsan them from being their own ( 
^judges, and to oblige them to refer their decisions to those, whom the law J 
" has appointed to determine them." / 

So, 2 Hawk. 128. B. 1. c. 73. S. 5. « It is far from a justification oK 
" a libel, that the contents thereof are true, or that the person upon whom it ^j 
" is made had a bad reputation ; since, the greater the appearance there is of j 
^ truth in any maiiciotis invective^ so much the more prtwoking it is." In Sec.i 
7 J he adds, « A writing, defaming private persons, is as much a libel as J 
** those which defame persons intrusted with a public capacity ; in as much I 
« as it manifestly tends to create ill blood, and to cause a disturbance of the • 
" p\£b\tc peace." For this he cites Moor, 627. 5 Rep. and a variety of other 
authorities. If any force of words can have effect, diose quoted settle the 
point. They give also the reasons of the law. On one hand it may be 
urged, that in a government fixed on the basis of liberty, it is important j' 
that the citizens should know the conduct of their rulers. But if this loosens v 
the bands of society, it must be universally granted, even fects should ; 
hot be relat^ especially if they are such, with which the public have \ 
nothing to do ; if tfiey merely touch the private deportment and morals of / 
the man. The law has looked to the broils, dissentions, and public (Hsturb- 
ances which may be induced, to the animosities and hatred publishing even ; 
,|ruth may beget. We are not at liberty to alter this, and say that the rule 
Js not wisely founded. We have no power to brush a\ray all authority on 
this occasion. A man may, and no doubt, in our private capacities, we all '■ 
do estimate truth as beyond all price ; but let us not, in a Court of justice, 
attempt, by altering the law, to usurp the power of the legislature. On 
this point the solemn opinion of the twelve judges, taken in the most solemn 
m(mner, is conclusive. They say, " It is wholly immaterial whether the 
** libellous matter be true or not, the law taking cognizance of it as tending to 
** disturb the peace of society, and create ill blood." This was not an opinion 
given under any influence from Lord Mansfield, against whom most un- 
warhffiitable insinuations have been thrown out. When we recollect how 
that great luminary has enlightened the circle of law ; that his name will 
be for ever young; that he will flourish and live in never-dying youth, when 
all who are now both for and against, on this occasion, aie numbered 
with the dea!d and forgotten in the grave, it must be matter of astonishment 
that he has been so reviled. But it was necessary to knock away, if possi-* 
ble, this weighty authority, to introduce the doctrines the defendant's 
counsel wish to inculcate. His charges, however, and the opinion of the 
twelte judges, were given biefore Mr. Fox's bill was passed, before the 
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statute now called a declaratory act was ^passed. It is aingulaf that these 
great men should have been ignorant of the antient law, and it is still more 
textraordinary that this very act, which is said to declare what the common 
law origmally was, does not mention one word about giving the truth in, 
evidence <hi an indictment for a libel. 

In D'Eon's case, Ashufst and Morton, his counsel, treated the sug^ 
gestioh, that they had said the truth could be adduced in testimony, wi3i 
much resentment. They considered it as an insult to their legal reputations, 
and mentioned it with contempt and disdain. They say, ^ D'Eon never 
^' thought, nor was told that the truth of the , facts alleged in a libel, might 
" be given in evidence." 

It is admitted, by the counsel opposed, that since the revolution, for 
the long period since 1688, all the authorities are decidedly against admit- 
ting the truth in evidence. The origin of the rule has been carried a little 
further back, and it is stated to have arisen, at the period of the restoration, 
to enable one part of the nation, to hunt down the other. The old common 
law is said to be otherwise, and ever since the return of Charles the 2d, the 
judges in Westminster Hall either perverted the law, or were totally igno- 
rant of it. It is, however, left for the ingenuity of the present day to 
shew, that a course of opinions adopted and acquiesced in for mcnre than a 
century, were founded on misapprehension of the law. By the new light 
now obtained, the statutes of Edward 3. Rich. 2. and Philip and Mary, have 
been discovered, and they are cited to prove the common law. The an^- 
swer to the arguments derived from them, given by my associate coimsel, 
is conclusive. They gave new remedies. Atkyns Justice says, in Lord 
Townsend vs. Hughes, 2 Mod. 159. to proceed under them, the libel must 
have been horrible as well as false. All the statutes were to. give particu- 
lar, and new punishments. By that of Westminster tlie 2d, the offender is 
to suffer imprisonment until he produce the author of the report. By that 
of Richard 2. the same punishment is inflicted, and a qui tarn action given. 
In prosecuting this, however, the opinion of the Court, in the case cited, 
was, that if a scandalum magnatum were brought on the statute, the de- 
fendant could not justify. Ibid. 166. On the act of parliament, passed in 
the time of Philip and Mary, it is unnecessary, I hope, to say the dreadful 
punishments there inflicted, were not of common law ordaining. The 
falsity is necessary in proceedings under them, because they depart frpm 
the common law ; but never, till yesterday, was the idea entertained of 
referring to these statutes for proof of what that law was, 
. Great reliance has been placed on the word fal se being in the prece- 

( dents of indictments for libel. A fiill answer has already been given. In 
' the case of Rex vs. Burks, it is even stated that of late times the greater 
number of precedents were without the word false; this too viras after a 
search for precedents had been directed. 

In actions for assaults, the act is said to have been committed witli 
staves, sticks, knives, &c. and thus are all the precedents, but an argument 
that the use of tliem must be proved on the trial, would receive very little 
attention in this Court. As little it is hoped will be prnd to the reasoning 
taken from the practice on informations. In addition to what has been 
observed in answer, I shall only say, the application then, is to tiie, discre- 
tion of the Court for liberty to proceed: they therefore may exercise that 
discretion as they please. In the next place, an information is without the 
intervention of a Grand Jury ; and being so, is, in a degree, odious to buic 
law. But when leave to file an information i^ once granted, the trial i*. 
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conducted exact]}^ on tibe same principles a^ g;oV)em in cases of indictment, 
and the truth of a publication can not be oS'ered in evidence. But against 
this doctrine the Court will lean from the very nature and genius of our 
government. By the 35th section of our constitution, and which has been 
?ilready cited, the common law of England is made the law of this State.\ 
By that comnion law, proved by Zengar's case to have been adopted in this 
country, libels on public and private characters are punished without ad- . 
mitting proof of the truth t© be received. The reason pf tjiis js, pyer aia 
over found to be; tJie tendency of. sud^^^^ubficati^^^ break the. peace. 
l3oes not oiir government adnut thii^ principle? Can its form create a dif- 
ference in the reason of the law? That in a free country printers have a 
right to speak boldly and inform the people, never has, and I trust never 
wul be questioned. But in what state are our news-papers now ? will it b« 
said this is their object ? By them every man is set up as a mark to which ' 
the arrows of calumny and slander are directed. This we trust is not the 
result of our elective system. 

It never was the law that the doctrine of libels, as already given, 
related only to persons who could not be removed from their places. Let 
it not be said that freedom is unknown to the British nation, for though they 
may not possess it in as foil a degree as ourselves, let it be remembered they 
have this peculiar characteristic, that they know not of slavery, and the 
very touch of their soil is in itself an emancipation. The statute of the 32d { 
G. 3. c. 60. confirms the rights of jurors on another point ; but as to this f 
of giving die truth in evidence, it is totally silent, and even allowing it to \ 
have been a declaratory, it is singular that it did not declare the law in this * 
respect, if any alteration was intended. 

The next objection made to the charge of tlie Chief Justice, is that he 
told the Jury the intent was not within their province, but purely a matter 
to be decided on by the Court, on the return of the postea. Against this it 
hasr been urged, that the jury may bring in a general verdict, and thus re- 
solve both the law and the fact. For this 3 Dall. 4. has been cited, and ' 
after adverting to the opinion of Jay, Chief Justice, in that case, it really 
seems that the dispute is one of words, rather than of substance^ If by- 
right, po^ver be meant, then w© are all agreed. But if it mean to infringf^ 
that salutary principle, which says, on questions of law, the judges^ on 
questions of fact, the Jury ^ shall decide, I must think Chief Justice Jay, 
was incorrect. That he was breaking- down the bulwark of legal security. 
Whenever the £ict can be separated from the law, it is the duty of the 
Jury to leave tiie latter inviolate. Will the counsel on the other side ex- 
tend their own principles to all cases ? would they be willing to have it 
adopted in civil actions ? where property, where persons are affected, on 
ever jr occasion where a general issue is joined, would they consent Uiat^the 
verdict of a Jury should be final ? 

After the severe animadversions which have, on tlie part of the defend- 
ant, been bestowed on Lord Mansfield, it may peiiiaps be rather a bold 
measure to quote his name; but I shall stiU venture to refer to the reason- 
ings of his Lordship, in the case of the Dean of St. Asaph, 3 D. and E. 
491. (n) « Where the questions can be severed by the form of pleadings, 
** the distincticHi is preserved upon the face of tiie jrecord, and the Jury 
** cannot encroach upon the jurisdiction of the court. But whef e, by the 
^ form of pleading, the two questions (of law and fact) are blended toge- 
^ ther, and cannot be separated upon the face of the record, tiie distinction • 
^ is preserved by tkc honesty of the Jury. . The constitution truets that 
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« under the direction of the judge, they will not usurp a jurisdiction which 

" is not their province. They do not know, and are not presumed to know 

" the law ; they are not sworn to decide the law ; they are not required to 

" do it. If it appear upon the record they ought to leave it there, or they 

" may find the facts subject to the opinion of the Court upon the law. But 

'• upon the reason of the thing, and the etemal principles of justice, the 

" Jury ought not to assume the jurisdiction of the law ; they do not laiow, 

" and a^e not presumed to know any tiling of the matter ; they do not un- 

" derstand the language in which it is conceived, or the meaning of the 

" terms ; they have no rule to go by, but their passions and wishes. It is 

" said if a man give a right sentence, upon hearitig one side only, he is a 

" Avicked judge, because he is right by chance only, and has neglected 

" tjiking the proper metliod to be informed : so a Jury who usurp the judi- 

*' cature of law, tliough they happen to be right, are themselves wrong, 

'• because they are right by chance only, and have not taken the constitu- 

^' tio'ial way of deciding the question. It is the duty of the judge, in all 

*' criminal Cases, to tell the JViry how to do right, though they have it in 

"'tiielr power to do wrong, which is a matter between God and their own 

".coiiscierxes." In the fonner part of this case, ibid. 429. the same 

learxied judge says, " By the constitution the jury ought not to decide the 

" qviestion cf law, whether such a writing, of such a meaning, published 

" without a lawful excuse, be criminal : they cannot decide it against the 

'< delc/adunt, because after a verdict it remains open upon the record. Thcre- 

" fore it is the duty of tiie judge to ad^^se the Jury to separate the question, 

" of 'fact, from the question of law, and as they ought not to decide the- 

"law, and the question remains entire for the Court, he is not called upon 

"to tell them his own opinion. It is almost peculiar to the form of a pro- 

" secution for a libel, that the question of law remains entirely open to the 

" Court, upon the record, and that the Jury cannot decide it against the 

" defendant ; so that a general verdict, that the defendant is guilty, is equi- 

" vaient to a special verdict in other cases. It finds all which belongs to the 

"Jury to find, and finds nothing as to the question of laW. Therefore when 

" the Jury are satisfied of every thing within their province to find, they 

"have been advised to find the defendant guilty, and on that shape to take 

" the opinion of the Court upon the law ; and no case has been cited of a 

" special verdict, in a prosecution for a libel, leaving the question of law 

" upon the record to the Court, though to be sure it might be left in that 

" form, but the other is more simple and better." 

If these are not wholesome doctiines ; if they do not find their way 
to the judgment and conviction of every man, weak indeed aix; those boast- 
ed rights of our jurisprudence, in which we have attempted to provide, 
one part of our system to ascertain the truth of facts, and another to settle 
the rights of law. Can words be more emphatic than those which have 
been cited. All argument seems to be superseded by the mere quotation. 
As, however, some authorities were adduced by the oppositie side, to shew 
that the intent was matkr of Jury inquiry, I shall, as they have been passed 
over by my associate, take some short notice of them. 

The first that has been mentioned is the Queen vs. Drake, 1 1th Mod. 
8f6. The question there was on the effect of a variation of noty for nor^ in 
sjEtting forth the tenor of a libel. Lord Holt there says, " An information 
" foi' a libel ma^ set forth the libel in Latin, neither ought the whole to be 
" set forth, but only that which is Hbellous in itself, and then, at the trial, 
"' If it q)p€ars on evidence that, from tlie whole book, the words extracted 
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« arc not libellous, tlie defendant must be acquitted." This position was 
never doubted. But it does not shew that the Jury are to decide on the 
quo animo. It only proves that the context must be resorted to. If in 
the present case it had altered or impaired the sense of the libel alleged, 
then indeed the Chief Justice did give a wrong direction. 

Rexvs. Beere, 2 Salk. 417. was also brought forward for the same 
purpose. There the Jury found the defendant guilty as to the writing and 
collecting, " prout in indictamento supponitur, et quoad omnia alia prxter 
" scriptionem et coUectionem, " not guilty." — ^Yet the Court gave judgment 
for the king. Neither in this, nor the citations from 15th Vin. 88, 89, isr 
contained a word in support of the argument for which they were intro- 
duced. As to Viner Tit. Evidence, 218. pi. 4, it is nothing more than the 
case of Rex vs. Beere at full length. 

To aseert£un whether the intent is matter ft)r Jury consideration, it Is 
necessary only to ask whether it Is tKe intent only which constitutes the 
offence. There is no proposition more clear than that the writing and 
composing a libel is unlawful, and that the^ view .witb which, it is dpjje. is 
perfectly inaniaterial^ Being an act criminal in itself, whatever may be 
tBTmotlves vnth which done, it is equally capable of producing the disor- 
ders which render it a crimeijMid therefore of the quo animo, it can never 
belong to the Jury to judge. TXt the time, however, in which I inake this 
declaration, I am ready to admit there may be exceptions to, this rule, ft 
This is also acknowledged by Lord Mansfield. No doubt there may be a * 
case in which a man may 'do an act, which, if .considered abstractedly, is, in 
itself criminal, and yet that act may be accompanied with a circumstance 
which may amount to a lawful excuse. This is tlie sense in which Lord 
Mansfield's words are to be taken, and they i^^'ill not then be found to be so 
very inconsistent ^' 

A man may hand a libellous writing to another ; this is, in law, a piihi- I 
lication ; but if, when he delivered it over, he knew not the contents,, it v 
might possibly destroy the legal inference from the act. But whether it 
does so or not, is for the bench to determine.^^Vhen the act is mahim in 
se, the intent is not for the Jury. Writing aSid publishing are not crimes ; 
but writing and publishing a libel. On an indictment for this offence the 
whole corpus delicti is spread on the record. This may possibly have ren- 
dered the case of libel somewhat peculiar. 

The numerous cases cited by the counsel associated, on behalf of the 
people, prove that the doctrine complained of did not originate either with 
Lord Mansfield, or Lord Raymond. In the King vs. Dean of St. Asaph. 
The former of these great characters says, charging a Jury in the manner 
now objected to, had never before been complained of. He himself had 
done it from 1756 to 1789, without hearing a cavil raised. Yet it is said, 
the inconvenience which arose from the obedience to his direction, by one Ju- 
ry, who delivered their verdict in his very words, manifests the absurdity 
of his charges. It is urged a new trial was granted in Rex vs. Woodfalf, 
because the Jury found the defendant « guilty of printing and publishing 
*^ only.*' Lord Mansfield himself may perhaps be as good for autho- 
rity the reasons of the judgment as the learned counsel by whom it has 
been^ cited. By adverting to the case, we fijid his Lordship declaring, 
that if the Jury meant to say « that they did not find it a libel, or did not 
" find the epithets, or did not find any express malicious intent," it would 
not affect the verdict. He adds, « it is possible some of them meant not 
" to find the whole sense and explanation, put upon the paper by innuen^ 
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« does," and for that reaaen was a new trial granted. In Bex ys. Homey 
Cowp. 672, the intent is asserted to have been expressly left to th« Jury. 
That was a prosecution for a libel " of and concerning" the King's tjroqp* 
Whether it related to them^ and was so intendeds was the very criroe* in 
cases where the reference is to foreign matter, this is indispensable. Jn 
»uch the subject matter may be explained: and as it ia extriiisicj the intent 
of applying what is written to that, is a pure fact. Every paper, every wri- 
ting that is to have a legal effect, is invariably to be constmed by the Court. 
In titles at law, in contracts, in any other matter. Tbe cases of kilUngi 
felony, forgery, &c. involve intent, and the Jury must find it before tb« 
legal inference can arise. Loft's reasonings on thjis point have been tri- 
umphantly adduced, but where is the authpr on whom he pretends to con»f 
ment? Why is not Baron Gilbert himself brought forth? JMr. Fox's act, 
as it is called, is also adduced in support of the tenets opposed to us. Al- 
lowing it to be, as is contended, a declaratory statute, it is not binding here. 
To us then it is but an evidence of what the law anciently was, and ag^nst 
this we have to oppose the opinion of the twelve Judges, and tbe whole 
stream of authorities, for more than one himdred years. Can any om 
hesitate in declaring which side of the scale ought to preponderate.^ On 
the one hand, there is a mere solitary word, by dint of sophistry applied 
to the question: on the other, the unequivocal declarations of the good, the 
great, and the learned in the law for one hundred years ; we are to dj»ide 
from the two as on a matter of testimony. Ask any American if be will 
be bound by a British act of parliament enacted since the revolution? The 
sedition act is also now relied on. I and all who have beard me wiH re* 
, member that it was, by the very party who passed it, boasted of as an ame» 
j Uoration of the common law; yet, it is now appealed to for the purpose of 
j shewing it to be declaratory of tliat very law. Ought the assertion of any 
gentleman at this bar, respecting the principles of a British statute, to be 
received in contradiction to an English Judge? Our opponents tell us the 
36th, Geo. 3, is a declaratory law ; Lord Kenyon, in Rex vs. Holt, 5 D. and 
£. 444, speaks of it as an innovatioi^i. On a matter of evidence he says, (< It 
*' has been argued however, that the evidence was rendered admissible by 
*' the late act, which enables Juries to decide on the whole question. It 
« appears to me that the defendant has had the fuM benefit of tibat statute.'* 
That Croswell did no more than reiterate the charge, is nsed as an argu* 
ment in his favor. Holt first alleged it. The defendant only repeated it, 
! and asked its refutation. Every new publisher makes the crime his own. 
,' In Rex vs. Holt, the Court were unanimous that it was improper to admit 
: evidence that another had published, qr was the. author of a libel. GrQsse> 
Justice, says, ^ It does not follow, that because one libeller has not been 
*' punished, another should not, even for the same publication," In the 
train of reasoning used to shew the hardships under which the defendant 
laboured, it has been intimated, that the present indictment was a most im« 
proper and injudicious selection. That an earlier and other example might 
nave been offered. I know not of any more fit, than of a man who starta 
the enemy of our whole republican administration, professedly as he statea 
it, to " whip the rascals naked through the land." It is allowed that time^ 
place, and circumstance in these prosecutions, are all important If so, 
is not this a case of the highest importance? If against <my one it was right, 
to proceed, was it not against the defendant? His charges were against the 
head of the nation. Against him to whom cur free goverrimcnt owes so 
much. If this then did not calJ for prosecution, I do not know what can 
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i»mo\^GCiU ]lf the present (^Sence was to pass Mpnoticed^ siseeebea, wH^ 
tings, and publications against both our Legislature and our Courta» irould 
have a claim for toleradon. Can it be thought that we are to restrain liberty 
of speech, and the licence pf the press to be unchecked? Shall the words 
we have uttered, he under the controul of the Court, and the Words we have 
printed be out ofi^ their jurisdiction? It may as well be argued, that, as we 
are free, we may do as we please. The answer i% so you may, provided 
YQ9X effea nft tb« p^rjon or rights of an^t&er. Liberty consists not ki do^ 
uig what we like, but in dfHOg at Qur will and ploasure tfaoM things oiily^ 
wmch infringe Qot on ^e happioess or propeiti^ of others. If we thu^ 
dejjoit o\ir^¥etH it is impos^hle to magine we shall, from the coiruption 
or mquity of mj Juidge, be escposed to the dangers of proaeciitions an^ 
i|3fiE>rmatiopa. A court of law neither wUl» nor can endure an argument 
louiKlod OB tHe idea of a Judge's eot ^acbargio^ his duty, or attempting 
t9 d^y justice. Yet ^1 vsA more Aan this must he omcedod, befere we 
can hearken to the doctrine, that permitting libel or not to be decided m 
the return of the po^tea is dangeroias, because the ccmtext forms no pari 
of that which appears on the record. But in this position there is infinkely 
inore of plau^bility^ than aoundaess. It is a reason purely ad captandum. 
Upon a moeioa for a new trial, the Judge is bcnmd to report all the facts^ 
aiid if he were arbitrarily to prfiiw it, the Court woukl receive infiK^matfon 
by affidavit. The defendant has it in his power in this manner to ^e^ 
the conte^, a^d if it quaUfy, or reiKfer innocent that which would otherwise 
be a libel, ther« ean be no danger of pimishment, for judgment most be 
arrested. It caimot, it is true, go to the court of errors on a writ of error » 
but difficulties of this scst are not confined to the case of libel. No writ 
of error lies in treason or fek)ny, without the fiat of the Attorney Ge»erai, 
4th Hawk. 502, Sec. 13, and in this state on an order from th^ chanceSor; 

Neither in any trial on an indictment does a \M of exceptions Ue.« l Hawk! 

457, I Sec. 85, 1 Keb: 384. This seeming difficulty is perhaps for less 
dangerous, than aJUowing a Jury to decide in all cases the questicm of law, 
whethei* libel or not Ifcrc lies the risk and hasmnl of their perjuring them^^ 
^ves. They are sworn to try according to the evidence. Of that the law 
is n.ever made a part They are not judge of k; shall we by leaving to 
my twelve laymen, however upright, unsettle the fixed principles of our ju- 1 
risprudenpe, and reader the whDle uncertain and precarious ? Littfe did I ( 
thmk to hear a serious argument against reading the proi^)ectus, or o<her ) 
Wimbers of the Wasp. They were all in evidence. Though the intent ) 
was not to be cnquix?ed into by the Jury, the reading the other number* J 
would not vitiate ; it was merely explanatory to satisfy the Jury. Accor- 
ding to thi§ pifindpk, it isTaid down in 4 Hawk. 453, S. 133. « If a crime 
« has been proved in the coiffity in which it is laid, evidence may be giveii* 
« of other instajoces of the same crime in another country, in order to sa- J 
« tisfy the Jury." The feet of publication was questioned, and to substo^ r 
tiate that part, it was proper to read numbers proved to have been bought ( 
fmm the defendant hunselfl It was done to evince, at least to create » \ 
presumption that he was privy and assenting to the pubficaticm. I have '' 
not attempted to embellish or adorn what I have had to advance. The 
points raised must stand or fall according to the law. It is in the code of 
our jurisprudence that the principle of this day's adjudication must be found. 
We contend that in all respects, they wiU warrant the charge of the Chief 
Justice, and the conduct observed at the trial on the part of the prosecution. 
If we are right, we have on our side the law of the state, and we trust that 
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t?lll be foun^ sufficient to support us against the talents and eloquence of 
the other side. 

Mr. HARRISON contra for the Defendant. . 

Mxy it fllease the Courty 

I HAVE been accustomed to consider this as a cause of the utmost 
importance) as involving the rights and liberties of the press. Perhaps it 
is impossible for talents^ feebk as my own, to do justice to the subject; 
but though this may be the case, I feel an honest zeal in the part I am des- 
tined to take. The abilities displayed against us, have been considerable 
indeed. We have seen the elegance of Cicero, combined with the fire of 
Demosthenes. The gentleman who first spoke on behalf of the prosecu- 
tion, has culled the choicest flowers of rhetoric to make into a nosegay y* to 
present to the bench. He has spoken of tlie daggers of defamation, and 
though I do the highest credit to his ingenuity, I am sorry to find his ta- 
lents displayed in a cause, which tends to destroy the happiness and liberty 
of the people. The encomiums bestowed on Lord Mansfield's name^ 
amount almost to adoration. I admit that he is entitled to the highest 
respect, and even that his errors ought to be looked at with an indulgent 
eye. That if he has taken the lead in stating the criminal law, on the sub- 
ject of libels, a little further than he ought, We should draw a veil over this 
offence, and venerate him for his exemplary talents. I agree that the com- 
mon law is the test by which thi3 cause is to be tried ; that it is recognized 
by our constitution, and infinitely to be preferred to French fanaticism : that 
in the first convention of those who met to frame our constitution, it was 
claimed as one undoubted right, and best inheritance. Unfortunate will 
it be if the opinion be ever entertained that it is not the best system we can 
live under. But the question is not, whether the common law is to be re- 
ferred to, and we to be governed by it? The question is, are we to search 
for it in the Anglo-Saxon laws? No; that law inflicted not only the cut- 
ting out the tongue, as has been already stated, but in other cases it or- 
dained the most barbarous punishment. Yet /or murder it allowed of a 
pecuniary compensation, in their code, knobby the name of weregild. 
Thus we see that the price of a word was a tongue, of a life money. A 
reference therefore to those times can never form the law of the present 
day. I shall proceed now to the question, and speak to it in the best man- 
ner I can, leaving the masterly treatment of it to the able hand 6y whom 
I shall be followed. The first point is of consi^rable difficulty, and great 
importance; nor do I know that it is in my power to throw any new lights 
on the subject, it may perhaps be enough to only enforce those arguments 
already offered by the counsel who opened. Even on this I shall endea- 
vour to do but little, and leave to the court to draw the inference of law. In 
however, what I do propose to myself, the test I mean to resort to is the 
common law of England. A system which we have received from our 
ancestors, and which unless altered, must be the law of the land. 

The first authority adverted to by the other side, and which I have 
looked into, to see whether applicable to this question, is from Bracton, 155. 

• The Spectator,' in one of his Insttuctive and amusing papers, says, to judge of a 
figure of speech, we should imagine a painting of that which it represents. It would be 
unkindncss to the talents of the great law character who noqy speaks, to make, in the pre- 
sent instance, this the criterion. 
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It has been truljr cited, and no doubt the name of Bracton is considered by 
every lawyer, with great respect. But he borrowed largely fronfi the civU 
code, and introduced it wherever he thought ours defective. He states, in 
the passage adduced, a libel to b^ ^< carmen famosum," here making use of 
the very expression appropriated to this kind of writing in the civil law. 
It is argued, however, that if it was possible to give the truth in evidence, 
on a trial for a libel, Bracton would have mentioned it, and that his silence 
is conclusive on the subject. If this be the unavoidable deduction, then 
in an actimi for an assault and battery, that it was done in defence of him- 
self, or his wife, would be no plea to the injury complained of. With res- 
pect to slander spoken, the " convitium dictum," the very same reasoning 
may be used. Bracton says not that the truth may be given in evidence; 
and yet who is thei^e that will assert the contrary ? , All that can be inferred 
from him is, that he took his notions from the civil law, and as to what con^ 
stituted a libel, or the evidence on the trial, he says i^otbing. He does not 
declare the truth may not be received, nor that the greater the truth, the 
greater is the libel. On these two points, he leaves the questions perfectly 
at large. That he should have done so is natural. In his time those dis- 
quisitions Jcould not have attracted public attention. The art of writing 
was a rare qualification, and printing did not exist. It consequently is not 
very likely, that in the old books, many allusions on this subject should 
be proved, because they could but seldom present themselves. Fleta is 
silent, he leaves it as Bracton found it, and this latter considered it as mere- 
ly possible there might be such an offence, but utters not a word as to the 
rules by which it was to be governed. Barrington, in his observations on , 
the antient statutes, tells us, that in the old books very little is to be found 
before the case in Lord Coke's Reports, de famosis libellis. It is noi there- 
fore to be expected that we should produce a considerable number of deci- 
sions. But we can bring forward some. These are the antient record* 
in, the third institute. We are indeed informed, but not very particularly, 
that they are of no consequence, and some other books have explained 
them, so as to shew, they do not affect tliis discussion. But Lord Coke as to 
the second record, that of John of Northampton, gives the very words : 
and the lawyers of his day did not depend on reports, but on the very re- 
cords themselves. These in general contained not only the judgmei^t, but 
the reasons on which it was given, we have therefore in that the very words. 
" Quae litera continet in se nuUam veritatem, ideo, &c.*'* If the truth was 
immaterial,' how does it happen that the judges should rest, on the libel's 
containing no tmth, the decision of that case. If the maxim be correct, 
that the greater the truth the greater thdKbel, the record should have been 
that we punish you because tiie crime is tl|^ same as if it was the truth. 
These are the most antient fountains of the common law to which we can 
have recourse. They are the I'ecords preserved by a lawyer of the first 
eminence, and whose works have had the peculiar distinction of having 
been published by act of parliament. Ha\ing this evidence of the times 
of old, we may ask what have you to produce ? 

We find, however, that the whole of the English law of those days, / 
appears to be in perfect unison with the records preserved by Lord Coke. \^ 
That all the antient statutes against spreading news, or telling tales, con- i 
lain this express ingredient, that they shall, to render liable to punishment^ 

* -Videaate, tko reason of the judgment set forth betweea the « veritatem/' 
tkc«ideo.' 
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fe fidse. ftut admltlifig thes^ to be <^ases of scand&lUm Magiiatuth, in 
%hfch fklshy Is the essence of die crime,' will tliey not tend as much to tlie 
lil^emlnating discoM As In other libels ? It is doing violence to say, that 
you al'e to punil&h men for speaking truth, when the statutes are levelled 
t)nly against Msehood. With respect to the statute of Ed. 1, however 
rare the art of writing thtn was, it appears fh)m Barrington, that about 
t>velve years before it was enacted, a libellous song respecting the King's 
brother, had been scattered through England, and was the cause of passing 
liie law. It follows, therefore, if he is right, that all things now urged for 
the positions on the other side, presented themselves to the parliament : 
Acy had seen the \ih6\ as affecting the character of a relation to their go- 
vernor, and they fix the point on this criterion, tliat it shall be fcilse to make 
it a crime. For if true, the publisher was to go free. Had therefore the 
cottimon law then existed in the manner which it has been stated, that 
every man, who wrote any thing reflecting on the character of another, 
whether true or false, Was guilty of a libel, (if what is true may so be call- 
ed) where was the necessity of the act? The common law presented tt 
stronger remedy, and the statute Would never have l)een tliought of. We 
must therefore conclude, that in the simplicity of ancient days, when un* 
tidnted with our vices, tnith could not be a crime, and I feel happy in think- 
ing the time is again advancing, in which we may, in the language of tlie 
tq^ostle, cry out, " truth is mighty aiid must prevail." It was on this prin« 
ciple the old statutes were passed. The authority they furnish lies withia 
jr narrow compass: the reasoning is obvious. The Court must draw the 
conclusion, that the truth would then have been a justification. 

On the statute of Richard I shall say nothing, for nothing has been 
said agtiinst it. After this the contests between the houses of Lancaster 
and York to6k place. During these the voice of law was drowned in the 
din of arms. The nation at length, ty the accession of Henry the seventh, 
began to enjoy the blessings of internal peace. 

In the reign of Henry the eighth, from the same causes as those in 
tlrat of Charles the second, they extended the bounds of prerogative be- 
yond all that was ever known, and established almost a despotism in Great 
Britain. It was now that the high commissioned Court of the Star-Cham- 
ber cathe into operation. This tribunal, it is well known, arrogated powert 
and acted on pi-inciples unknown to the common law. It is from thence 
that its judgments are known by the appellation of Star-Chamber decisions. 
Wherever, therefore, such a determination is mentictfied, it is ever adduc- 
etl as one of oppression. This Court was proceeded on, and was fostered un- 
dei* the house of Tudor ; and beOTe the end of that race, the common law 
had received another interpretation. Want*s case, decided iti the Star- 
Chamber, is the first that held a libel was equally a libel. Whether the mat- 
ter it contained was false or true. . It was in consequence of this, that 
when a man was attacked by a publication of his vices or his crimes, that 
f recourse was had to the Star-Chamber, and not to tlie common law. It is 
f from that time, from that ominous sera that we are to date the modem de- 
i , cisiona, that truth is not material in questions of libel.. Lord Coke himself, 
' "vvhen Attorney General, even in a case before the Star-Chamber itself de- 
--nies this doctrine. True it is, as one of the counsel against us has stated, 
tJlat Lord Hobart in that very case did say, the law was otherwise laid 
down. But then the baneful tree had taken root, and was too strong and 
fixed to be eradicated. Some time afterwards, in the reign of James, the 
&mous case in 5 Rep. 125. de famosi$ libellis, appears to have been de- 
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*cnnined. In that case, the opinion given against tlie right of shewing 
the truth was extra-judicial. This I say on authority. For this I quote 
Harrington on the statutes, and if he will not bear me out I cite the case 
itself, for, on the face of the proceedings, it appears that the "defendant, 
whtn brought into Court, acknowledged that he was guilty, and did not 
pretend the charge was not true. The Court, therefore, had only to pro- 
nounce their sentence. 

They go on, however, to state their reasons, and specify certain pro- 
positions, or principles on which they found their judgment, and all on a 
case not before them. The whole then depends on their dicta. The point 
hardly appears to have been questioned in the English law. It seems to 
have been taken as settled, and for granted that the truth cannot, on a libel 
be given in evidence. 

The Butish lawyers do not appear to hare taken the trouble that w* 
' hkve ; their determinations are not binding on us. If they have mistaken 
the common law, it is the duty of our judges to rectify their errors. It if 
a most i>emicious doctrine that it is^ in the power of a Court to vary the 
.common law, and though their decisions are shewn to be contrary to it, to 
' say they must be implicitly received though contradicted by that code, the 
rules and grecepts of which tliey ought to follow. When die law cannot 
' be antecede^ly traced, and judges have given opinions on which we hav#» 
proceeded, a^d which do not appear opposed to the common law, they / 
ought to be adhered to. But when decisions are seen to be repugnant to \ 
the common law, they ought to be treated as usurpations of power, and ] 
thrown aside. If inconveniences arise, they are to be amended by the ^ 
legislature, not by the Courts. 

Every man conversant in legal reading knows it is common -to say of 
Kuch and such a case, it is not law : therefore in the present instance we 
may deny i/iat in 5 Rep. 125. de libeilis famosis; for notwithstanding a / 
whole train of Star-Chamber decisions, and of judgments ftunded on them, 
not one indictment for a libel, till of late years, has ventured to 'omit the 
word false. What can be assigned a% the reason of this ? That it was 
necessary at common law, whatever might be tlje case in the Star«Cham- 
ber. These sentiments appear to have prevaded the profession, and Xq 
have broken forth whenever an opportunity offered. One of the honestest . 
men of whom the law had ever to boast, Mr. Justice Powel, in the case \ 
f)f the seven Bishops, says the falsity must be proved. 

If these doctrines now insisted on, were so well established, and so 
perfectly known to be the common law, could this eminent judge have 
been ignorant of it. Would he not have said, that as you have written 
it, the truth is the greater libel. But he says it must be false to constitute 
the crime. I shall not dwell on this case, for it mu^t be the comouon law, 
Star-Chamber decisions out of the question. 

If these doctrines tire as we contend, if thus is the common law, if it 
has, even by the British Parliament, received no alteration, then it must be 
conceded, that thus was the common law, when this colony was first settled. 
If we did brkig this common law with us as our birth-right, it must be 1 
such as it really was, and not what certain judges have been pleased to de- ) 
clare it should be. Even decisions in om* own Courts would not make it 
otherwise. Not even Zengar's case, though it has been cited to shew that 
the truth could not then be received. But we know that even then, that 
decision was universally reprobated. If too M^e call to mind the party spirit 
Which at that time prevailed, it will be of a very doubtfiil, if of any au- 
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thority. If we are right it must be contrary to law. But when precedents 
are cited, they ought to be from a continued course of decisions of upright 
judges, or they ought to be, from one or two great cases above all excep- 
tion; manifesting, such knowledge and research as to evince that the 
whole matter was well examined. What is the doctrine on this point, in 
the case de libellis famosis? a mere dictum in a cause ; a declaration not con- 
sonant to the general rules of the common law, said precedents founded on it. 
Therefore, this decision, iif so it may be called, can never be setup against 
the testimony of precedents against the common law, such as we have shewn 
it. There is an embarrassment on this subject, arising from the practice in 
England. Whether it be inconvenient or convenient, I have not inquired. 
Perhaps they have been led away in that country, from jthe apprehension 
^that tlie disclosure {>{ truth may tend to bloodshed, to* treason, and other 
public disturbances. Finding this, they may have greedily catched at the 
doctrine, that the common law of England excludes the truth. 

I shall now pass on to a subject on which the law is still more clear 
than on that on which I have hitherto addressed the Court. 

I do not here notice the tecfinical objections of the Attorney General, 
as to putting off the trial ; because, if I am rightly informed, the judge 
before whom the cause was tried was willing to rest it on this very point, 
. whether truth could, in a prosecution for a libel, be given in evidence. 
I shall only add that a commission from on^ State, might on such an oc- 
casion be executed in another, aud that in ca$es where the prosecutor will 
not consent to its being issued, the Court, for the sake of Justice, will put 
off the trial till he docs. j. 

I ohall now consider whether, on a question like the present, the 
whole matter ought not to have been submitted to a Jury, or whether they 
were rightly confined to the mere fact of the publication, and the trutji of 
the inuendoes.* This undoubtedly is of the utmost importance. It is a 
question which has not only with us profoundly* agitated the public mind, 
but has equally done so in the country from whence we originated. 

In all cases whatsoever by our law, \vhere a man is to be tried crimi- 
nally, the general issue alone is to be pleaded. If a man accused of mur- 
der, treason, or any other offence, be arraigned, he is not at liberty to 
spread any thing on the record which may go in justificatiofi or excuse. 
In cases of libel the whole is submitted, under the general plea of not 
guilty, for the consideration .of the Jury. This will, on minute investiga- 
tion, be found not to have been antiently done in any other cause, less than 
criminal. In civil cases the party was obliged to plead the special matter, 
and thus bring it up for Jury determination, if a fact within their cogni- 
zance. But in criminal cases the general isi^e alone was allowed ; collate- 
ral inquests, however, always excepted, but whicli do not form the main 
^question to be determined. ' In all civil cases the Jury tried the feet under 
the idea and dread of an attaint. On criminal prqceedings it did not lie. 
What then is the inference from this ? .That it was the policy of the law that 
rather twenty guilty persons should escape, than one innocent person be 
found guilty. It is meant therefore that in all cases the Jury should have 
the power to decide on the law and feet, under the direction of the judge. 
I know against tMs has been repeated the maxim of ad questionem fact! 
respondent juratores, ad questionem legis, judices. But in answer to tfais^ 
I^say, (he maxim relates to queslioDs which are put^on the record. Silch 
as are made theissue of the cause (whether in law or in fact), and ih wl^kh 
the whole matter to be legally decided may be set forth. For instance» oa^ 
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« question of disscisii^ the Jury may submit the whole fects, and so as to 
assumpsit. In criminal cases they may do the same, and thus ease them- 
selvee of the burthen of (fetermining the law on the subject. But still the 
Jury retain, and so our eleniehtairy writers tell us they had, the power to 
decide law as well alfact. If they had the power, it consequently was thc^ 
legal power, and therefore they possessed the right. It is in vain to say 
the power does not include the right. Wlierever the law gives a. power 
it confers the right to exercise that power so, otherwise uselessly, bestowed. 
It is a solecism to say they have the power to judge of the law and feet, 
yet do wrong by judging, of them. But I am no contender for any thing 
>yhich may shew disrespect to th^ Court. I admit that it is prudent for a 
Jury, where not conusant of the law, to take the advice of a judge. But 
let me suppose a case where the evident inclination of a judge is manifest- 
ed to convict whether right or wrong, on facts where a Jury are convinced 
the law will not warrant a condemnation. If they see a man about to be 
sacrificed by a tyrannical judge, shall they not have the po\fc er to rescue, 
him? may they not do it? Forbid it reason, forbid it the laws of our coua- 
try. Seeing juries formed of respectable men such as ours are, shall they 
not have good reason to acquit, if they have made up their minds that the 
facts do not warrant the charge? If they feel this, it is the duty of a Jury 
to come forward and say, whatever deference we in general have for the 
bench, yet this is a case in wliich we will acquit. We will not suffer the 
over-bearing conduct of any Jefferys to prevail. Th^se indeed are suppo- 
sitions of extreme cases, but as they have arisen once, so they may again. 
Such I say is the power of a Jury by the decisions of the law, and our 
constitutional provisions, therefore I repeat that they have a right to exer- 
cise it. 

'When we trace the law on this point, we find it settled by a firm 
le^sladve authority, by a declaratory statute, by Mr. Fox*s act as it is term- 
ed, that the law is as we contend. 

Judges in England declare, from the cases cited by the counsel associated 
with me, that in that country, and by them the whole matter was submitted to 
the Jury. This certainly was so till the time of Lord Raymond. ' That 
this was not so, no authority can be adduced. The case in which L.ord 
Raymond presided, is to be considered the leading one on this subject. To 
be sure he is to be held a learned judge and a good man. But perhaps in 
that case he carried the law of libels beyond what reason would support. 
He there laid the foundation of the authority, and it was adopted by Lord 
Mansfield in the famous case of the Dean of St. Asaph. But even Lord 
Mansfield himself fixes the ara of its commencement from that date. Yet 
this Lord Mansfield, this luminary, this man who has shed such light over 
^he scijence of jurisprudence, in Rex vs. Home, 11 State Trials, 588, says 
the jury are " to exercise their judgment as to the intent." Does not this 
give a direct answer as to all that is by the other side, of looking oiJy to' 
the writing and publishing. Surely if ever an authority, from the mouths 
of onr adversaries, is to prevjul, this must substantiate our position. "I 
take the words from a most accurate lawyer, from Mr. Hargrave the pub- 
lisher of this trial. Thus then, with respect to this dpctrine, whatever was 
Lord Raymond's opinion, whatever the conduct of other judges, yet Lord 
Mansfield himself gives up the point, for which we contend. He does 
give it up, and that m the case of a libel, falling within none of the excep- 
tions which have been put. If. this is so, how are we to rely on what he 
says in another case ; that he nevei* did do any thing of the kind. Perbajjs 
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.'he had grown old, and did not advert to his oimi dpctiines. But to mak« 
the con>mon law on tliis subject, to make any thing as a rule which in any 
^ne instance contravenes tlie principles of our 9rin)inal code, there ought 
to be shewn one uniform stream of decisions. Instead of this, they admit, 
till the time of the revolution, none are to he found. 

They rely on Lord. Raymond and Lord Mansfield, and after having 
done this, they say, these are authorities that are irresistible. We say it 
does not appear that the stream has constantly been in the same channel, 
therefore this is not to contravene the common law, such as we have shewn 
it. In order to have such an effect, an uninterrupted current of decisions 
should Kave been produced. They should have shewn that no judge ever 
differed fix>m I-ord Mansfield. But I^ord Loughborough appears agairist 
him. He, as a party man, may have been in some measure objectionable, 
but, as a judge, as a man of talent^ he certainly stands high. He come^ 
forward in the house of peers, and says he never understood the Jaw to he 
us laid dow:!- by J^ord Mansfield. That he had ever charged tlie Jury, tha£ 
the matter lay with them, though it m ould be. prudent to consider the 
charges as to the law, according as the bench mi«;ht pronounce. But ne- 
ver did he charge a jury to confine themselves to the proof of the publica- 
tioii, and the meaning of the inuendoes. Even if Lord Loxighborcugh is 
not such an autliority as to do away all cavil, look at the venerable Earl 
Camhden. Tliat man was, from his earliest days, one of die steadiest patriots 
Great Britain ever knew, whose judgment was as correct as his heart was 
honest and upright, he steps forth and informs that august assembly, be- 
fore whom he spoke, tliat he had ever understood the law to be the reverse 
of Lord Mansfield's positions ; that in all cases of libel which came before 
V hinv, he had ever acted contrary, and pursued a "different system. We all 
know that of opportunities to act, he had an abundance? 

Can it be said then that there is the consent of all the judges to what 
wc term an alteration of the fiindamantal principles of the law ? To the 
Jionour of Lord Cambden be it said, that he admired the talents of Lord 
Mansfield, but asserted the law to be as he himself contended for. Thus 
then stftnds the matter, as to the opinions of the judges and form of prece- 
dents, after considering also the principles of our law as to criminal pro- 
ceedings. What is the conduct then of those peers, (who by the constitu- 
tion of England are judges also) when they are applied to for their opinioi^ 
on this subject? 

The arguments of hotd Loughborough and Lord Cambden, are hel 
to be the law of the land, and by the deHberate voice of the nation Lon 
Mansfield apd the judges who adhered to him, are declared to have been 
^mistaken, rThe parliament passes an act that the whole matter shall bie 
/submitted to the Jury, and they are to give their verdict on the law as well 
"•(as the fact. It has pleased one of the counsel for the prosecution, to con- 
sider tliis as a matter of evidence agsunst the judges and th^ house of com- 
mons. But it was a great contested point that had called up the abilities of 
kU the great men in that mighty kingdom ; so far was it from being the 
effect of passion, that to tlie honor of the country be it spoken, men of all 
parties joined in saying, the law had been mistaken; that therefore they 
•would declare what it was, and what it should be in future ages. Somc' 
thing has been urged to shew this act was not considered as a declaratory 
law. In the trial of Hamilton Rowan, it is ejcpressly mentioned as such 
by the Chief Justice, It has been so menti6ned, and there can be no doubt 
of its being ^ declaratory statute. The two noble Lords I have partiadarly 
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'mentioped, thus consiclered it The whole matter ought therefore to havf 
Ijeen left to the Jury. It is not to be supposed they would heai* the law and 
pronounce against it. 

 In a case where the matter is br6ught home, and the wicked intention 
shewn, there can be no idea that a Jury would go against a Judge. If wc 
are right on this point, if we are correct in our reasonings, and our law, 
there is an end of the Case, and a new trial must be granted. If the intent 
is to be the constituent of the crime, it is plain that it must be a matter for 
Jury determination. Allowing then that we are xiTong m saying the Jury 
have a right to judge of the law and the fact; still, as the intent is the fact 
which makes the crime, we are right in asserdng that xm this the Jury 
ought to decide. The Court may say, there is in the publication ill will 
aod an intent to subvert the government, but if the Jury cannot draw the 
same inference, they ought to acquit. If on the other hand, the charge 
should be the reverse, and they are convinced that the defendant did intend 
to disturb the puMic peace, they ought to find him guilty. This will re- 
concile the casesi 'Ft)r though it is not necessary to give evidence of the 
intent, it may be inferred, if the pulidication will waritint it, because it is^ 
with all its circufnstances^ fully before them. The Attorney General him- 
self did not tliink otherwise ; on this very occasion he brought forward other 
papers to shew the intent. If the Jury had not the right to judge of it, 
why was this done ? I go further, for if it was not necessjtry ;io*prove the in- 
tent, it ought not to have been done ; nor would Loixi Ulaitsfteld, -urith all 
his high toned doctrine, have expressed himself as I have sK^wn be did. 
But it is said there is no use in thus conferring on Juries the rlgRts w:c say 
they ha'Ve; if it appear that the writing is not a libel, tlie deiendantf wiH b« 
entitled to move in arrest, and may be allowed a writ of error on the'jridfg- 
ment. By this train of reasoning, it wiU be necessary, in all cases, that the 
whole writing, and every circumstance relating to it, should appear on the 
record. Suppose it shewn at the trial, that what had been indicted as a li- 
bel, was a letter written and sent to a father for the reformation of a son; 
shall it not be left to a Jury to say whether this was a libel or not? The 
intent however cannot appear on the record, and it will be in vain to say 
that the judges will decide on Ae return of the postea. So het^ if the 
circumstances contained in another part of the publication would alter its 
nature, the defendant ^ould be deprived of all the benefit which might re- 
sult from it, if the Jury are not to consider the intent. Hpre only a par- 
of the publication is on the record. 1 do not however in fhis case rest our 
lli^l^ment, on its being so explained by the subsequent part as to render 
tyii!i' meaning at all x]i£Perent, from what the extradf in itself purports to be. 
We object, and with reason too, to the conduct of the' Judge, which how- 
ever, we are all well assured, proceeded from the most upright intentions, f 
we object that the Attorney General was permitted to give other numbers S 
in evidence, and yet the defendant was prevented from adducing other things 
to shew the intention. For if the intent was 'not to be taken into considera^i 
tion, the restraint ought to have been on the prosecutor as much as on the ^ 
defendant. It is said in the case, that the production by the Attorney Ge- 
neral was to shew the intent. Why produce it? In every view it must 
have been improper. First, as*accbrding to their principles, being again^ 
law; secondly, as allowing evidence to convict when 'ttie same evidence to 
acquit, was denied. I do not contend that these words, considered in them- - 
selves, were not libellous, nor that even the context would have rendered 
Xhem otherwise, if the truth ought not \;o be received in evidence. But, I 
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contend, tl^at in setting forth a libel, the 'Attorney General is bound tp state 

as much as will constitute the ofience, and not omit any part which would 
alter the substance. For although the text and context may both be libel- 
Jous, yet if one vary, the other ijt ought to appear. In actions for slander, it is 
sufficient to state tl^e words tliat import the slander. If a man says " you ^u^e > 
*' a thief," the material allegation is the theft. Yet the books tell us, tliat 
if the evidence be, that in the bearing of a third person, the defendant said, 
". he is a thief," the testimony will not support the declaration. What then 
was the proof here? Was this a direct, and unequivocal assertion of Cros- 
.well's? No; the evidence is, " that it was the burde;]n of the federal song. 
.^ This is wholly, false." *' Xhe charge explicitly is this." This then is a 
totally different cripie, it is not a charge from hiniself. It is a charge 
coming from the federalists. . Both charges may be libeb, but still there 
is such a, difference between the two, as would have entitled him to a ver» 
.diet in his favor. It is on all hands admitted, that in this case, the asser- 
^tions, if not true, would have been libellous, and that tl|ie defendant would 
have been liable in another Court, though the present indictment is new 
here. But I cannot help saying, if Mr. Jefferson really did not pay Cal- 
lender for libelling the father of liis country, it must have been more sat- 
is&ctory to him; it would have redounded more to his honor, if the Attor- 
ney Genei'al had proceeded by way of information. Then Mr. Jefferson, 
if he would have so fiau* condescended, might have denied the charge upon 
oath. The Attorney General might then, with pride have thrown down 
the gauntlet; ^ndif even the present mode, was adopted, under the idea of 
its being derogatory for a President to make affidavits of his own innocencet 
still i^ would have been magnanimous to have heard the public prosecutor 
«ay,<<.iny client, he who I vindicate, is too high-minded to shield his con<« 
" duct behind the maxim which allows not the truth to be given in evidence! 
<< He wishes ^t to be shewn, or otherwise i» content, to stand branded as/a 
^ calumniator, , 

Mr, Attorney General,,,! offered to allow the tiuth to be given in evi- 
dence, ^and as the defendant had by his own acts moved and delayed the 
cause, I went into Court thijiking he was ready to shew it, if able. 

\ Harrison „.,\t was not my intention to, impeach the conduct of the At- 
torney General^ or the President ; i only meant to say, that I regretted, in 
a case of this kind, where the character of our chief, magistrate was impli- 
catoi, it had not been done. I myself have frequently been a public pros- 
ecutor, and wherever I have been engaged, never have I refused to suffer 
the l^uth to be shewn. It has however been charged aiid argued that it can- 
not, it is against this chfrge and thj^ position that I have laboured, and it 
is on account of t:}ien>> I trust, that a new trial will be awarded. 

y<-^' Mr. HAMILTON^ on the same side. 

May it please the Cdurtj ' -' , ^ 

^IN rising to address your Honors at so late a period of the day, md 
after your ^tteiition has been so much &tigued, and the cause has be^i so 
j^bly handled, 1 may say, so exhausted, I feel a degree of embarrassment, 
which it is witli difficulty I can surmount. I fear lest it should not be pos- 
sible for me to interest the attention of the Court, on the iSubjeet on which 
fl have to speak. Nevertheless, I have a duty, to perform, of which I can- 
jiot acquit myself, but by its execution. I JiSve However this consolation, that| 
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though I may fell in tlie attempt, I shall be justified by the importance of. 
the question. I feel that it is of tfie utmost magnitude: of the hi^est im- 
portance viewed in every light. First, as it regards the character of th^ 
head of our nation; for, if indeed the truth can be given in e^dence, and 
that truth, can as stated in the indictment, be established, it willf)e a seri- 
ous truth, the effect of which it will be impossible to foresee. It is im- 
portant also, as it regards the boundaries of power between the constituent 
parts of our constitutional tribunals^ to which we are, for the law and the 
feet to resort; our Judges and our Juries. It is important, as it regards 
settling the right; principles that may be applied to the case, hi giving to 
either the one or the other, the authority destined to it, by the spirit and 
lettter of our law. It is important on account of the influence it must have 
on the rights of our citizens. Viewing it therefore in these lights, I hope 
I shall, in the arduous attempt, be supported by its impbrtance, and if any 
doubt hangs on the mind of the Court, I shafi, I trust, be able t6 satisfy them 
that a new trial ought to be had. 

The question branches itself into two divisions* The first as ^ta th«^ 
truth. Whether, under a general issue of not guilty, it ought to be given 
in evidence. The other, as to the power of the 'Court, whether it has a 
right exclusively, over the intent, or whether thaty and the law do not con- 
stitute one complicated feet, for the cognizance of the Jury, under the di- 
rection of the -Judge. The last, I trust, can be made appear on the prin- 
ciples of our jurisprudence, as plainly as it is possible to evince any thing to 
a Court; and that in fact, there are no precedents which embrace the doc- 
trines of the other side, or rather thiat 'they are so diverse, and contrariant, 
that nothing can arise from them to make an application to this case. 

After these preliminary observations, and before I advance to the full 
discussion of this question, it may be necessasy for tiie safety and accuracy 
of investigation, a little to define what this liberty of the press is, for which 
we contend, and which the present doctrines of those opposed to us, are, in 
oiir opinions, calculated to destroy. 

The Liberty of the Press consists, in my idea, in publishing tiie truth, 
from good motives and for justifiable ends, though it reflect on government, 
on magistrates, or individuals. If it be pot allowed, it excludes the privi- 
• ledge of canvassing inen, and our rulers. It is in vain to say, you may can- 
vass measures. This is impossible without the right of looking to men. 
To say that measures can be discussed, and that there shall be no bearing 
on those, who are the authors of those irieasures, cannot be done. The very 
end and reason of discussion would be destroyed. ' Of what consequence to 
shew its object? why is it to be. thus demonstrated, if not to show too, who 
is the author? It is essential to say, not only that the measure is bad and 
deleterious, but to hold up to the people who is the author, that, in this our 
free and elective govemment, he niay be rembVed from the seat of power. 
If this be not to be done, then in vain will the voice of the peoplfe be rais- 
ed against the inroads of tyranny. ^ For,4et a party but get into power, they 
may go on from step to step, and, in sfii^ of canvassing their measures, fir 
.themselves firmly in their seats, especially as they are never to be reproach- 
ed for what they have done. This abstract mode, in practice can never be 
carried into effect. But, if ilnder the qualifications I have mentioned,'the 
power be allowed, the liberty for which I contend will operate as a salutary 
check. In speakihg thus for the Freedom of the Press, I do not say there 
, «Hight to be an unbridled licence; or that the. chanictera of men who are 
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j^fxAj will naturally tei}d etemtily to support themselves, i do not stand 
here to say that no shackles are to be laid on this licence. 

I consider this spirit of abuse and calumny as the pest of society. I 
know the best of men are not exempt from the attacks of slander. Thoug^h 
It pleased Go(l. to bless us with tlie first of characters, and though it has 
pleased God to take him £i*om us, and this band of calumniators, I say, 
that falsehood eternally repeated would have effected even his name. Drops 
of water in long and continued succession will wear out adamant. This 
therefore cannot be endured. It would be to put the best and the worst mi 
the same level. 

I contend for the liberty of publishing truth, with good motives and 
for justifiable ends, even though it reflect on government, magistrates, or 
private persons. I contend for it under the restraint of our tribunals, — 
When this is exceeded, let them interpose and punish. From this wiB 
follow none of those consequences so ably depicted. Wlien, however, wp 
do look at consequences, let me ask whether it is right that ^ permaner^ 
J>ody of men, appointed by the executive, and, in some degree, always 
connected widi it, should exclusively have the power of deciding on j^hat 
shall constitute a libel on our rulers, or that they shall share it, united with 
a changeable body of men, chosen by the people. Let our Juries still be 
selected, as they nov/ ai*e, by lot. But it cannot be denied, that every per- 
manent body of men is, more or less, liable to be influenced by the spirit 
of the existing administration : that such a body may be liable to corruption, 
and that they may be inclined to lean over towards i>arty modes. No map 
can think more highly of our jifdges, and I may say personally so, of those 
who now preside, than myself; but I must forget what human nature is^ 
*nd what her history has taught us, that permanent bodies may be so cor- 
rupted, before I can venture to assert that it cannot be. As then it may be^ 
I do not think it safe thus to compromit our independance. For though, as 
individuals, tliey may be interested in the general welfere,- yet, if once they 
enter into the views of government, their power may be converted into tlie 
engine of c4>pression. It is in vain to say that allowing them this exclusive * 
right to declare the law, on what the Jury has found, can work no ill ; for, 
1>y this privilege they can assume and modify the fact, so as to make th^ 
most innocent publication libellous. It is therefore not a security to gay^ 
that this exclusive power will but follow the law. It must be with the Jury 
to decide on the intent, — ^they must in certain cases be permitted to judge of 
the law, and pronounce on the combined matter of law and of fact. Pas- 
sages liaye been adduced from Lord Mansfield's declarations to shew that 
Judges cannot be under the influence of an aiministi^ation. Yet still it would 
be contrary to our own experience, to say that they could not. I do not 
think that even as to our own country it may not be. There are always mo- 
lives and reasons that may be held up. It is therefore still more necessary 
htre^ to mingle this power, than in England. The person who appoints 
thcre^ is hereditary. That person cannot alone attack the judiciary ; he 
must be united with the two houses of Lords and of Commons, in assail- 
ing the judges. But with us, it is the vibration of pafty. As one side or 
the other prevails, so of that class and temperament will be the judges of 
their nomination. Ask any man, however igiiorant of principles of govem- 
Bient, who constitute the judicial ? he will tell you the favorites of those at 
the head of affairs. According then to the theory of this, our free govem- 
ftient, the independence of our judges, is hot so well secured as in England. 
We Iwve A^r# ? eweni ioi gpprehensioH not applicable to them* We are npt 
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howewcr iohe, noviiafluenced by the p^ference to one side or the othfer. But 
of which side soever a man may be, it interests all, to havetlie question 
sjettled and to uphold the power of the Jury, consistently however with 
liberty, and also with legal and judicial principles, fairly and rightly un- 
derstood,^— none of these impair that for which we contend ; the right of 
publishing the truth, from good motives and justifiable ends, though it re- 
fiect on government, on magistrates, or individuals. 

Some observations have however been made in opposition to these 
principles ; it is said that, as. no man rises at once high into office, every 
opportunity of canvassiijig his qualities and qualifications is afforded, with- 
out recourse to the press : that his first election ought to stamp the seal <rf 
•merit on his name. This liowever is to forgetshow often the hypocrite goes 
from stage to stage of public fame, under fiilse array, and how often .when 
^Men attain the last (Aject of their wishes, they change from that which 
ihey seemed to be. That, men the most zealous reverers of the people's 
j^ights, have, when placed on the highest seat of power, become their most 
4eadly opi»;essQrs. It becomes, thereforp, necessary to observe the actual 
conduct of those ,wha are thus raised up. 

I have already shewn that though libelling shall continue to bea crime^ 
it ought to be so, only when under a restraint, in which the. court and the jury 
shall co-operate. What is a libel that it should be otherwise ? Why take it 
out of the rule that allows, in all criminal cases, when the issue is general, the 
jury to determine on the' whole? What is then a libel to indu<% this? That 
great and venerable man. Lord Cambden, already cited with so much well 
jdeserved eulogy, says that he has never yet been able to fonaa satis&etoiqf 
definition. All essays made towards it are neither accurate nor satis£actory ; 
yet, such as they are, I shall cite them and animadvert. ^ 

Blackstone and Hawkins declare that it is any malicious defiimation, wi 
an intent to blacken the repiltation of any one, dead or alive. 

The criminal quality is its maliciousness. The next ingredient is^ 
that it shall have an Intent to defame. I ask then if the intent.be not the 
yecy es^nce of the crime. It is admitted that the word falsity, when the 
'proceedings are on the statute, must be proved to the jury, because it makes 
.the offence. Why not then the malice^ when, to constitute the crime, it 
imist necessarily be implied. In reason <iiere can be no difference. 

A libel is then a complicated matter of &ct and law, with certain 

•things and circumstances to give them a character. If so, then the malice 

is to be proved. The tendency to provoke is its constituent. Must it not 

•be shewn how and in what manner? If this is not to.be the case, must 

every one who does not panegyrise be said to be a libeUer. Unless ithe 

•court are dispbsed to go that extreme length, it is necessary that the ma- 

iiice and intent must be proted. To this, it is certain the definition of Lord 

rCofee may, in some degree, be exposed. He does seem to superadd ^ the 

.^^breach of the. peace.'' Lord Coke, however, does not give this as m 

«fipecifiic d^nition : and even then the defamatory writing which he partioii'' 

•Ibises includes the question, both of Intent and malice. The breach of the 

peace there£>re is not made the sole, but only one of the qualities. The 

4|cusation is not on the breaking of the peace, but depends on time, manner, 

^od circumstsiiices, which must ever be questions of &ct for jury determir 

>iistum. -I dot not advocate lM*eaking the peace ; observations may be made 

on .pnb&; mtfo, vAikiYk are calculated merely to excite the attention of the 

kity totliem. To make the people e^erc^se their own functions; 

I 
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wHlch ihay have no tendency to a breach of the peace> but only to inspec* 
tioa For surely a man may go far in the way of reflecting on public cha- 
racters, without the least design of exciting tumult. He may only have it 
in view, to rouse the nation to vigilance and a due exertion of their right 
to change their rulers. This then being a mere matter of opinion, can it 
be not a matter for them to judge of, to whom it is addressed; The court 
to be sure, may, like a Jury, and in common with them, have the legal 
power and moral discernment to determine on this ; yet it does not arise 
out of the writing, but by adverting to the state of tiling^ and circum- 
stances. It therefore answers no purpose to say it has a tendency to a 
breach of the peace. 

Lord Loughborough, in the Pari. Chron. 644, 657. instances that pas- 
sages from holy writ may be turned into libels. 

Lord Thurlow admits that this may happen, and that time and cir^^ 
cumstances may enter into the question. He it is true sanctioned the doc- 
trines of our opponents, but allowed time and circumstances to be ingredi- 
ents, and, strange to say, though these are extrinsic to the record, was of 
opinion for the old law. Lord Thurlow says, however, that it might be 
something more than a bare libel. Intimating here, that it may be even 
treason ; and is it not then to confess that intent is a matter of fact? if so, 
who, or where shall be tlie forum but the jury. 

My definition of a libel is, and I give it with all di£Bdence after the 
words of Lord Cambden, my definition then is this : I would call it a 
slanderous or ridiculous writing picture or sign, with a malicious or mis- 
chievous design or intent, towards goveminent, magistrates, or individuals. 
If this definition does not embrace all that may be so called, does it not 
cover enough for every beneficial purpose of justice ? * If it have a good in- 
tent, it ought not to be a libel, for it then is an innocent transaction; and 
it ought to have this intent, against which the jury have in tlieir discretion 
to pronounce. It shews itself to us as a sentence of fact. Crime is a 
matter of fact by the code of our jurisprudence. In my opinion, every 
specific case is a matter of fact, for the law ^ves the definition. It is some 
act in violation of law. When we come to investigate, every crime in- 
cludes an intent.. Murder consists in killing a man with malice propensie. 
{ Manslaughter, in doing it witliotit malice, and at the moment of an im- 
« pulse of passion. Killing may even be justifiable if not praise-woithy, as 
: in defence of chastity about to be violated. In these cases the crime is de- 
t fined, and the. intent is always the necessary ingredient. The crime is mat^ 
^ ter of law as far as definition is concenied ; fact, as far as we are to deter- 
• mine its existence. 

But it is said the judges have the right, on this fact, to infer the cri- 
m'uial intent, that being matter of law. This is true ; but what do we mean 
by these words, unless the act dependant on, and united with its accessaries, 
such as the law has destined, and ^which when proved oMistitute the crime. 
But whether the Jury are to find it so, with all ita qualities,' is said to be a 
question; no act separate from circumstances can be criminal,.: lor with- 
out these qualities it is not^a crime. Thus, as I have befi>re instanced, 
;* Aiurder is characterised by being with malice prepense ; man-slaughter, by 
]/ 4}eing involuntary ; justifiable homicide^ by having some excuse. Killing 
f therefore is not a crime, but it becomes so in consequence of the circum- 
\ stances annexed./ In cases that are in the general opinicm. of mankind /ex- 
ceptions to the 4»q)lanation3 I have given, Uie law contemplat;es the intent. 
In duelling, the malice is supposed from the deliberate acts of reflecUzi[^ 
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sending a challenge, and appointing the time and place of meeting. Ilere^ 
it is true, the law implies the intent; but then let it be remembered that 
it is in consequence of its having previously defined the act, and forbidden 
its commission. This too is on th^ principle of natural justice, tliat no* 
man shall be the avenger of his own wrongs, especially by a deed, alike 
interdicted by the law^ of God and of man. That therefore the intent shall 
in; this case constitute, the crime, is because the law has declared it shall 
be so. It is impossible to separate a crime from the intent. I call on those 
opposed to us to say what is a libel. To be sure they have told us that it 
is any scandjalous publication, Sco^which has a. tendency to a breach of the 
peace* This indeed is jbl broad definition, which must, for the purposes of 
safety, be reduced to a positive fact, with a criminal intent. In this there 
is no violation of law; it is a settled maxim, that mens facit reum; non 
reus, nisi sit mens rea. When a man breaks into a house it is the intent 
that makes him> a felon. It must be proved to the Jury that it was his in- 1 
tendon to steal : they are the judges of whether the intent was a;uch, or/ 
whether it was innocent, Then so, I say, should it be here; left the Jury(^ 
determine, as they have the right to do, in all other cases, on the compli- 
cated circumstances of fact and intent. It may, as a general and univer* 
sal rule, be asserted, that the intention is never excluded in the considera- 
tion of the crime. The only case resorted to, and which is relied on by 
the opposite side, (for all the others are built upon it) to shew a contrary 
doctrine, was a star chamber decision. To prove how plainly the intent 
goes to the constituting the crii^e of libel, the authority cited by the coun- ( 
sel associated with me, is fully in point. In that, the letter written to the / 
father, though (as far as words were concerned) perfectly a libel, yet having , 
been written for the purpose of reformation, and not with an intent to in- "^ 
jure, was held not to amount to a libel. Suppose persons were suspected ) 
of forging public papers, and this communicated by letter to the Secretary 
of State, with a good design; still, if the doctrines contended for were to 
prevail, it would be libellous and. punishable, though the party not only did 
it with the best of motives, but actually saved the State. In madness and^ 
idiocy, crimes may be perpetrated; nay the same malicious intent may ex- 
ist, but the crime does not.- These things tend to shew that the crimina- 
lity of an act, is matter of , feet and law combined, and on which it cannot 
belong to the exclusive jurisdiction of the Court to decide the intent. For 
the question is, for ever a question of fact. 

The criminal intent, says Lord Mansfield in the Dean of St. Asaph's ^ 
case, is what makes the crime. ^' 

Here truly that great man, for great he was, and no one more really \ 
estimates him than I do, yet he might have some biasses on his mind, not , 
CjXtremely favorable to liberty ; here then he seems to favour the doctrine 
contended for, but he will be found to be at times contradictory, nay, even \ 
opposed to himself. " A criminal intent in doing a thing in itself crimi- 
nal, without a lawful excuse, is an inference of law." How can that be in 
it9elf criminal, which admits of a lawful excuse? Homicide is not in itself 
a crime, therefi)re it is not correct to say, a criminal intent can be inferred, 
because a lawfol excuse may be set up. A thing cimnot be criminal, which 
has a lawful excuse, but as it may have a certain quality which constitutes 
the crime. To be sure you may go on to say, that where the intent be- 
stows the character of criminality on an act indifferent, then it is a matter 
of feet, and not where the act U bad in itself. But this is begging the ques- 
tion. We contend that no act is criminal^ abstracted^ and divested of its 
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mtent. Trespass is not in itself innocent No man has a right to thtet 
another's land or house. Yet it becomes in this latteif case felony only in 
one point of view, and whether it shall be holden in th^t point, is aslibj^t 
tt Jury determination. Suppose a man should enter the apartments ctf the 
King, this in itself is harmless, but if he do it with an intent to assa^inatl^, it 
is treason. To whom must this be made to appear in oi^der to induce 
conviction? to the Jury. Let it rather be- said that crime d^pend^ on in- 
tent, and intent is one parcel of the foct. Unless therefore it cAft be shewn' 
that there is some specific chai*acter of libel, that will apply ^ in all caries, 
intent, tendency, and quality, must all be matters of feet for a Jury. There 
is therefore nothing which can be libel, independent of circurfistsftce^j 
nothing which can be so called in opposition to time and circumstances^ 
Lord Loughborough indeed, in the parliamentai^ debates on this very sub- 
ject, to wiuch L have referred the Court, admits this to be the cas«- L6t*d 
Mansfield, embarrassed with the truth and strength of the doctrine, 6nd^- 
yours to contrast meaning with intent. He says that the truth may be given 
in evidence to shew the meaning, but not the intent. If this can be done 
to shew the application where the person is imperfectly de^scribed, why not 
to prove the intent, without which the crime cannot be committed. What- 
ever is done collaterally must shew this, and in all cases collateral facts are 
for the Jury. The intent here has been likened to the construction Of a 
deed, or any written instrument, in all of which the intent is for the Comt. 
But the comparison will not, hold; for even there the intent may be enquir*- 
Cd of aliunde. When you go to qualify and explain, what is this but to 
decide on the intent by matters of fact? Lord Mansfield is driven into this 
contradiction, when, on one occasion he says it is a matter on which the 
Jury may exercise their judgment, and in another that it is not. I am fip^e 
to confess, that in difficult cases, it is the duty of a Jury to hearken to the 
directions of a Judge, with very g^eat deference. But if the meaning must 
be either on the face of the libel, or from any thing aliunde, then it must 
be a matter of feet for the Jury. That the quo animo affects the constitution 
of libel, cannot be disputed, and must be enquired of by some body. Now 
unless this is to be tried by the Jury, by whom is to be determined? Witt 
any man say, that in the case in the Star Chamber, respecting the letter 
written to the child's fether, the intent was not the reason why it was held 
innocent, and the quo animo not gone into ? Did thfey not then endeavour 
to prove the guilt by the intent? Now if you are to shew things malicious 
aluinde, you may defend by the same means. The mens is the question, 
and in common parlance it is t/iatj to which we resort to shew guilt.—- rM 
Mod. the Queen vs. Brown, will explain how it is to be found. Nay, in 
this very case, when the counsel for the defendant objected to the Attorney 
GeneraPs reading passages from the prospectus of the Wasp, and frons 
other numbers, he expressly avowed that he thus acted in oi^er that the 
Jury might see it to be " manifest that the intent of the defendant was ma- 
*< licious." This, I here observe, is a mistake that law officers would not be 
very apt to slide into. Yet on this very intent, this me^icious intent tiius 
proved to the Jury, andtm which they foundfed their vercMct, is the Court 
now asked to proceed to judgment. To demonstrate how fully this ma'tteii* 
of intent, is by our law a subject of Jury determination, suppose theCrafi^. 
Jury had in the present ca^e returned to tl^e bill ignoramus^ m what would "• 
they have founded their return^ Is not thib then a precedent, that the 
quo animo is hv% Jnry. jfit be !|fcessary only to find the puWkaetion, why - 
is not the Gt%iA >uiy cteipttfent for thfe^hole? for tf the supposition 1%. 
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£' rt th^-Grand Jury may decide on the finding of the bill, surely Ihe petit 
ry may sicquit. If soj then, is the case I have meRttoned an important; 
precedent. In Rex ts. Home, an authority that has been jostly urged, the; 
princtpk is allowed. It appears there, that the Jury arc to exercise thei^r 
judgment^ from the nature of the acty what is: its inteat. Into a confessioi i 
Qf this is Lord Maasfield himself driven* Regina vs. Fuller, we are told 
from the other side, Mras a case on the statute for scandalum magnatun i. 
Of this however lean find no trace in the bo(4^s, soid there Lord Holt r^t* 
peatedly interrogated as to the truth; would have allowed it to be given m 
evidence^ and directed the Jury that, if they <Md not beKcve the aDegatioi aft 
feise, they were not to find the defendant gtdlty. This tiicn is a decision, 
as: we contend, tlwl! ncrt cnily the intsrt, but the truth is important to co n- 
j^ite the crime^ and nothing has been shewn against it. Nay, Lord Hc»lt 
gjoes qn stai fiirther, he bids the Jury consider whether the papers have n 0t 
a, tendeney x& beget /tediiion, riot, and disturbance. Surely this authorit f, 
of that gj^eat man, demonstrates that intent and tendency, are matters cvf 
feet for a Jury. This argument will be further strengthened, when I enu> 
merate those cases, where truth has been permitted to be she^vn. But be** 
fere I do thfet, I must examine how for truth is to be given in evidence j. 
This depends on the intent's being a crime. Its being atrudi is a reason 
to infer, ttiat there was no design to injure another. Thus hot to decifie 
on it, would be injustice, as it may be material in ascertaining the intei^it. 
It is impossible to say that to judge of the quality and nature of an act, the 
truth is immaterial. It is inherent in the nature of things, that the as6erti«on 
of truth Cannot be a crime. In all systems of law this is a general axiom, 
but this single instance it is attempted to assert creates an exception, and is 
thet«ef(H*e an anomaly. If, however, we go on to examine what may be the 
case that shall be so considered, we cannot find it to be this. If we advert 
to the Reman law, we shall find that Paulus and Pereizius take a dictino 
tion between those truths which relate to iH'ivate persons, and those in whir A 
the publie are interested. Vinnius lays it down in the doctrine cited by t" he 
a,ssQciate counsel who last; spoke. If then we are to consider this a doc*' 
trine to be adopted in all that relates to public men, it ought now to be Te- 
ceived. When we advert to the statutes they confirm our positions. T'fies^ 
statutes are indisputably declaratory of the early law. We know tl lat a 
great part of the common law has been, for certainty reduced to st?4tutes. 
Can we suppose that the common law did not notice that no punis' nment 
was to be inflicted for speaking the truth, when we see a statute thus enact*- 
ing? 

Therefore, the fair reasoning is, that they are declaratory of tlie com» 
mon law. That, by, pur code, falsehood must be the evidence of the libel. 
If we apply to precedents, they are decidedly for us. In the case citedfrom 
7 D. and E. this is admitted, for there it is allowed, that the word filse is 
contained in all the antient forms. This then is a strong argument, for sa ;y- 
iAg tiiatthe falsity was, by the common law, oon»dered a necessary ingri;-' 
dient. It is no answer to say that in declarations for assault we use ttie 
MTords " sticks, staves, Soc." When instruments are named, this impor ts 
only one or the other vrtiich might be used, hut when a word by way of ep i* 
thet, that it means a precise idea, and we are to take it as if introduced k ir 
the purpose of explaining the crime. As to the practice on this occasiovn, 
we must take various epochs of the English history into consideration. rkX 
one time, that the law was as we have shewn, is proved by the statute »9. 
i^t that ti^ie tiie truth was clearly drawn into question^ and tiwt tiOf e t^ht 
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period of Lord Raymond a different practice has prevailed, is no argument 
aj^ainst the common law. The authority from the third institute i» 
conclusive, at least satisfactory, to shew that it was then necessary to shew: 
the v/ords were true. Et quid, &c. qux litera in se continet nuUam ve- 
ritatem ideo, 8cc. Is it to be supposed that the truth in this case was not 
enquired into, wlien the want of it, is the reason of the Judgment. Unless 
this had been gone into, the Court would not, nor could not have spoken to 
it. The insertion of that then, is a strong argument that this was the old 
law, and it shew us, what that law was. In the case of the seven bishops, 
they were allowed to go into all the evidence they wanted. The Court pcr- 
Hutted them to read every thing to shetw it. 

On that occasion Halloway and all agreed as to the admissibility of 
tiie truth. But this case is important in another view, aa it shews the in* 
tcait x>ught to be enquired into, for the bishops might have done it either 
with a seditious or an. innocent motive. They declare that by the law 
they could- not do the act required. They exculpated themselves by an ap-^ 
peal to their consciences. This shews tlie necessity of enquiring into the 
intent of the act. 

In Rex vs. Fuller, this very attrocious offender was indicted for a most 
infamous libel, and yet I^ord Holt, at every breath asked him, can you prove 
the truth. AV the time then, when this was done, there were some things 
in &vour of the truth. It stands then a precedent for what we contend. I 
•hall now notice some intermediate authorities betxveen that day and those 
in which a contrary principle has been endeavoured to be supported. It it 
true that the doctiine originated in one of the most oppressive institutions 
that ever existed. In a court where oppressions roused the people to de- 
mand its abolition, whose horrid judgments cannot be read Mrithout freezing 
tiie blood in one's veins. This is not used as declamation but as argument. 
If doctrine tends to trample on the liberty of the press, and if we see it 
coming from a foul sourse, it is enough to warn us against polluting the 
stream of our own jurisprudence. It is not true that it was abolished mere- 
ly for not using the intervention of juries, or because it proceeded ex parte, 
though that God knows would have been reason enough, or because its func- 
tions were discharged by the court of King's Bench. It was because its 
decisions were cruel and tyrannical, because it bore down the liberties of the 
people and inflicted the most sanguinary punishments. It is impossible to 
read its sentences without feeling indignation against it. This will prove 
irhy there should not be a paramount tribunal to judge of these matters. 

Want's case is the first we find on this subject : but even then we do 
not meet the broad definition of Lord Coke, in the case de famosis libelHs. 
I do not deny this doctrine of the immateriality of the truth as a universal 
negative to a publication's being libellous, though true. But still I do say, 
that in no case, may you not shew the intent. For, whether the truth be a 
justification, will depend on the motives with which it was published. 

Personal defects can be made public only to make a man disliked. Heve 
then it will not be excused : it might however be given in evidence to shew 
the libellous degree. Still however it is a su}>ject of enquiry. There may 
be a fidr and honest exposure. But if he uses the weapon of truth wantonly ; 
if for the purpose of ^sturbing the peace of families ; if for relating that 
which does not appertain to official conduct, so far we say the doctxine of 
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Hbels, i But that iht tnitli cannot be mtaterial in any respect, is contrary to the . 
nature of things. No tribunal, no codes, no systems can repeal or impair 
this law of Godi.fo^ by his eternal laws it is inherent in the nature of things. 
We first find this iarge. and broad position to the contrary in 5 Bep. And 
b«« it, is to be.nptic^ jthat when Lord Coke himself was in office, vhen 
he. was Attorney General^ and allowed to give his own opinion, he determinesr 
thQ truth to be.m^U^rial^ But when he gets into that court, and on that 
;bench which had pronounced agaiiist it, when he occupies a ^tar-Chamber 
jteict,.. then he declares it is imm^yteriaL I do not noention this as derogating , 
ifrom Lord Cpke,, for to be sure he may, be said U> have yielded ; but this I 
say, is the first case on this point in. which he seems to be of a contrary 
ppipion.. We do not in every respect contend . even agwnat his last ideas, 
we only assert that the .truth may.be giv^n in evidence. But this we allow 
is agaiqst the subsequent j.authoritiesj which in this respect overturn the 
fotTpqiier. precedents* Tfeiese latter, however, are contrary to the common • 
law; to the pi^inciples : of justice, and of truth. That tl>e doctrine, tl^^I 
juries shall not jndge on the whole matter of law and. fact, or the intentf 
and tendenfiy of the pmblication, is not to be. found in the cases befoi^ the\ 
<Ume of Lord Raymond ; .^d it is contrary to the spirit of 9ur law, because > 
, it may prevent them ikom determining on what may,, .peijhaps, be within 
their own knowledge. It was only by Lord Raympud^that tliis was first ( 
set up and acted upon, icnd this- has been followed by L>ord .Mansfield and I 
his successors. Here then have h^n a series of precedents; a^gwtst us. ' 
JSlackstone too says, .that the truth may not be given in evidence so as to 
justify : sj(ii so widi the qualifications I have before mentioned do we,-^ 
;Prior, indeed) to bis time. Lord Holt had laid down the law ii^^one or two 
cases in conformity to .that of the other side, and latter txrati^ have given 
this a currency by a xxoncidence of precedents in its fevour. : A. reflection 
.may perhaps be here indulged, that, fix>m what I have before remarked on 
Lord Coke, it is frequent for men to forget sound principles, and cc^demn 
the points for which they have contended. Of this the very c^ise of the 
seven bishops is an example, when those^ .who there maintiuned the prin- 
ciples for which we contend, supplanted the persons then in power^ they 
yfQTt ready to go the whole length of the doctrine, that the truth could oot 
be given in evjd^ce on a libel. This is an admonition that; ought at ali 
timies to be attended, to ; that at ali times men are disposed to .forward prin- 
ciples to support themselves. The .authority of Paley has been adduced^ 
if indeed he may be called an authority. That moral philosopher consider 
every thing as sknderous libels, whether true or false? if published wiik 
motives of malice. * . . . ., 

in these cases he does not consider the truth a justification. Nor do 
we ; we do not say that it is alone, always a justification of the act, and 
this we ^ say. consistent. with sound morality, is good law? and good sense. 
On what ought a. court to decide on supl^ ^^n occasion as this. Shall they 
be shackled by propedents, weakened in that very country where they wer« 
formed? or rather, ahall ^ey not say that we will trace the Jaw up tp its 
8Qm*ce.' We consider, they might say, these precedents as ouly some, ex* 
traneou^ bodies ^gr^ed on the old trunk; and as such I believe they 
ought to be considered. . I am inclined tb^ think courts may go thus &r, for 
it is absolutely ess^tiat to right and security that the truth should be ad- 
mitted. To be sure this may lead to the purposes suggested. But my 
reply is, that government is to be thus treated, if it fuini^ reasons for ca- 
.limiy. I affirm th^t mx the genaraj eeursQ ef things^ the disclosttro of 
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tfuth is rigfat tOki prudent^ when liable to the checkg I liave been wilUng' it 
«hould receive €» an object of animadTersioa. 

' it candiot be dangerous to ^venunent, though it may work pardal 
difiicu^ee. If it be notallowed, thef wiil etand iiabletoencroahments on 
their rights. It is eridem that if you cannot a^y ty» niittgated doctrine 
for whicK I speak, to the cases of libels here, yoii must tour ever pemaiR 
ignorant of what your rulers do. I never can thii^ this ought to be ; I 
4iever <tid ^think the truth was a crime ; I aai glad the day is come in ^f^ick 
it is to be -decided ; for my soul has ever abhcMred the thought, titat a free 
=man dared not speak the truth ; I hj^e for ever rejoiced when Uiis question 
baa been brought forward. 

I come now -to examkie the second branch of 4liis enquiry, the differ* 
0tA provinces ctf the court and the jury. I will introduce this siibject by 
observing that the trial by jury has been considered In the system of £i^- 
^lish jurisprodenc, as the pallacUum of public and private liberty.' In all 
&e poiiticai'disputes of that country, ^s lias been deemed ithe ^barrier 4o 
•ecure the suhjeots firom oppression. If, in that country, juices are to anr 
swer this end, if they are to protect ^rom the weight of' state prosecutionst 
they liiust have this power of judging of the Intent, in order to pei^brm 
jfheir functions ; they could not otherwise anBwe^the'endsof their institution. 
For, under diis dangerous i^efinemoiift >o»f leaving them to decide only the 
fact of composing and publishing any thing on which they may decide, may- 
be made a libd. I do not deny the w«fll known niaicim, that to mstters o£ 
fact the jury, -and to mtitters of law ^e judges ahall answer. I do not ^de- 
fty this, because ;it is not necessary lor the purposes of* this or any other 
case, that'it fihoiidd be denied. I say, with this complicated explanation, <! 
have befbtegv^ehof the manner in which 'the intent is 'necessarfly4Btei^ 
woven in the &ct, the court has the general eogniaance of the law. In all 
cases of ancient ppooeedings the question of law must have been pre- 
sented. 

It was in ^ciyil -cases iQone -that an aittunt vrould lie. They have, it is 
aud, the power 4o decide in criminal, on the law and 'the feet. They hav^ 
then the right, because they cannot be restricted in its exercise ; and 4n po^ 
liticsy power, and rig4)t are eqivalent. ' To prove it, what .shall we say to 
thi^-caae? Suppose the legislature to have 4aid a tax, wi^h by the .Con- 
-atitution, • they ^leptuilly are entitled -to impose, yet tetUl ^le legislature may 
be-guihy-of'oppression; but who eltfi <prevent -^emy or sayfbey have not 
liuthority to^faise^suces. Legal power then is the decisive elTeot of cei4aiB 
«Gts witaiout aoAtnoul. It Is agtieed-that .the Jury may decide against -tJie 
4irectionof the Court, and that their verdict of acquittal cannotbe impeao^ 
«d,iKit must have its^effeot. This, tiven I take to be the criterion, that the 
Constitution has lodged thp power with them, and -they have the right to 
exercise it. -For this I could cite authorities. Jt is noti^ng to . say, in oji- 
^osition, to this, that they, if tftey net wrong, are to «MWer between God 
«nd'their Goasctenoes. Thw may be said of the legislatape, and yet never- 
theieas they^have the power and the right of taxatimi. I do liot mean-to 
lulmlty'tiiat it would proper for Jurors thus to conduct themselves, but only 
tpihewthat&e Jury do possess ^e* legal right of determiniag on^the law 
•nd the fact. What then do I concdve to be the true doctrine. Ths^ in 
'the §>aiend distribution of power in our Constitiitien it i» the provmoe of 
the Jury to-speak to &ct, yet in criminal cases the consequenoes and ten- 
ancy of acts, the law and tiie &ct are always bkoded. As 'far as the eafet^p 
^ tho otiMB is^oBceiiiedH^ IB- neeessai^ thiit^the 
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^f^ io boijh. U^ ^v^ ^^ ^« Qu^tipi) $ito^9 <^riainlf iioi: Vithoul 
hazard : Bec^usp) in a3 much a^ ip tt^e ge|ier:S(l distribution of power, tlte 
Ji^ry ftre to be cqiifined tpfact, they ought nqt ^rautonly to depart from the 
^dyicet>f the Court; they ought tc> receiye it, if there he apt strong and va- 
lid reai^ns to the 'contrary, iJF tji^re be, they should reject. To feO beyond 
this is to go too fa^. Sepause, it is to ^y, wh^n they are obliged tb decide 
|>y their oath according to the evidence, they are bound tp follow the words 
jDf tlje Judge. After they arp satisji^^d from him what the law i^ they have 
a r^ht to ^ply the deiBjiItion. It is conYei^ent that it should be ^. . If 
|hey s^p convinced that the Ij^w is ^s stat^dj let them pronounce h^in guilty; 
but i^ver let them Jesiife that guilt for the Judge^ because if Uiey &, the 
victim may be offered up, mi the defendpit gone* Will any one say that 
under f^rm^ of If^w we m^y com^^^ hpmmicide? will any directions £rom 
Wy Ju4ge excuse them? I am free to say I would die on the rack iwrere 
j to ^^ as a jiurpr, rather tli^n cfjnfirm ^^h a doctrine, by condemning the 
1^9^ I thqught deserved to be acquitted: and yet I woXild respect the opi- 
nion of the Judge, from wUch however I should deem myself at liberty io 
fle^^^rt, and this I believe tq be theory of our law. 

These are the propositions I shall en^eavoiir to maintain I have little 
iTiore to dp than examine hpw far precedents accord With principles, arid 
"^iiether s^y establish a cOQtr^ry cl<)ctriae. I, do not know that it is neces- 
j^ry to do more than has already been done by jaj associate counsel, and 
yet perb^P^ I shouid not complete my duty,.^without adverting to what has 
fallen, pn this point, from our ppponents. There is notohe of the aniient 
precedents in wbiph Pur doctrine has not in general prevailed, and it ia 
in<ieed to be traced dpwn to one of a modem date. The case of the seven 
(iish(^ is tiiat to Which I allude- There it was permitted tx> go into the 
tr^th, an,d all the Court submitted the question to the Jury. This toBc de- 
t»erves particular attention, if pn the one hand it was decided at a time 
wlien the nation was considerably agitated? it was on the other hand at a* 
time when great constitutional precedents and points were discussed and 
resolved. The great pne was, fte power of the Jury ; and this power was 
submitted to, to extricate the people, for the salvation of the nation>from the 
tyranny ^vith which they were then oppressed. This Was one of the rea- 
ppns which brought about their glorious re-s^lutipn, and which perhaps 
landed to the m^^turing those principles which have given us otirs. This 
caught to be consider^ as a Ifuid mark to our liberties, as a jpiilar which 
points out to us on wh^t the principles pf pur liberty pught to rest; parti- 
cularly, so jf we examine it as to its nature, 9^^ the nature of the attempts 
then made to setup? and support the endeavours to construe an act of duty 
a libel. A deed, in which conscience did not permit those reverend cha- 
^^cters tp act, in ^y other way than, what they did, a respect to which 
fhey held a bounded duty^ It is a precedent then on which we ' should in 
pvery way fasten ourselves. The case of Fuller is of nainor importance. 
Yet that is pne in which Lord Holt called on the defendant to enter into 
the truth. In the King vs. Tutchin, Lord Holt expressly tells the Jury, 
|rou are to consider whether the tendency of this writing be not to to crimi- 
nate the administration ; ypu, the Jury, are to decide on this. Owen's case 
fs to the same effect. There Lord Cambden was of Counsel, and in the 
<iiscussipn in the Hou^e pf Lords, he teHs us, and surely his testimony is 
good, that being of cpunsel fpr the defendaht, he was permitted to urge to 
Iho Jui'y a cognizance of the whole matter of libel. That in the case of 
§4ie0b^> wb^re by bid i^cial ^tuation, he was called on to prosectite for the 
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.<crown, where thte interests of government called on him lo maintain an pp- 
|)osite doctrine, yet then he insisted for a verdict on the whole matter, from 
the consideration of the Jury. In the King vs. Home, Lord Mansfield 

-tiimself tells the Jury they have a right to exercise their judgment from 
.the nature of the intent. This surely then is a precedent down to a late 
period. It is not however to be denied, that there is, a series of precedents 
on the other side. But, as far as precedents of this kind can.be supported, 
they can rest on precedents alone, for the fundamental rights of Juries 
shew, that, as by their power they can affect a question of this nature, so, 

.politically speaking, they have the right. To ascertain this it is necessary 
to enquire, whether this law, now contended for, uniformly and invariably 
formed the practice of all the Judges in Westminster Hall. For if so, 
then an argument may with more propriety be raised; but if it was dispu^, 
ted, then it is to be doubted. Precedents ought to be such as are universally 
«cknowledged, and this, if we are to credit the highest suthority, was not 

• the invariable practice. Lord Loughborough says that his practice was 
**he other way. He declares that he invariably left the whole to the Jury; 

and liOrd Cambden gives us to understand the same thing. Here then is 
•proof that it was not universally acquiesced mi, and this, by some of the most 
. respected characters that ever sat on a bench. Can we call this a settled 
practice? a practice which is contradicted by other precedents? hiave they 
not varied? I consider nothing but a uniform course of precedents, so es- 
tablished that the Judges invariably conform to it, in their judicial conduct 
as forming a precedent. When this is not the case, we must examine the 

ftrecedent, and see how far it is conformable to principles of general law. 
f then they have not that character of uniformity, which gives force to 
precedents, they are not to be regarded, for they are . too much opposed to 
fundamental principles. The Court may therefore disregard them, and 
. say the law was never thus settled. It was a mere floating of litigated ques- 
' tions. Different conduct was pursued by different men, aad therefore the 
Court is at liberty to exc^nine the propriety of all, and if it be convenient 
that a contrary mode should be adopted, we ought to examine into what 
has been done, for we have a right so to dio, and it is our sacred duty. When 
we pass from this to the declaratory law of Great Britain, the whole argu- 
. ment is enforced by one of the first authority. I do not consider it as 
. binding, but as an evidence of the common law. If so, I see not why we 
may not now hold it as evidence, of an other evidence, that the law had not 
been settled by a regular course of judicial precedents. On all the debates 
on this question, it is denied to have been so settled. It must then be con- 
fessed that if it was so, the law was one thing, and the practice another. 

• That to put it out of doubt, was the end and object of Mr. Fox's bill. 
Therefore it is in evidence that the law was not settled in that country. 
I notice another fact, or historical evidence of this; it is what was mentioned 
by Lord Lansdowne, in the very debates to which I have before alluded. 

. It is, that twenty years before,' a similar act was bronght forward and drop- 
ped. Here then is a matter of fact, to shew that, in the consideration of 
that nation, the doctrines of Lord Mansfield were never palatable nor set- 
tled, and that the opinions of judges and lawyers, were considered by many, 
as not the law of the land. Let it be recollected too, that with that nation 
the adiijinistration of justice, in the last resort, is in the House of Lords. 
That being so, it gives extreme weight to a declaratory act, as it shews 
the sense of the highest branch of judicature of that cotmtry. It is in 
evidence that wliat we contend for was, md had been the law, aftd never was 
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Otherwise settled. It is a very honorable thing to that country, in a case 
where party passions had been excited to a very great height, to see tliat 
all united to bring it in. It was first introduced by Mr. Fox, the princi- 
pal officers of the crown acquiesced, the prime minister gave it his support, 
and in this they were aided by many of the great law Lords. All parties 
concurrec^ in declaring the principles of that act, to be tlie law, and not on- 
ly does the form prove it to be declaratory, but wjien the Court read the 
debates on that subject, they will see this to be the fact. Adding the word 
enacted, to a bill, does not vary the conclusion of its being declaratory. 
The word enacted is commonly superadded, but the word declared, is never 
used, but when it is intended that the act shall be considered as declai*atory ; 
and, when they insert the word declare, it is because they deem it important 
that it should be so understood. This I deem conclusive e\idence of the 
intent. Thus also it was understood by ail the Judges, except Lord Ken- 
yon, and'he does not say that it was not declaratory. To b^ sure he make^ 
use of some expressions, that look that way; such as, "that the act had 
varied tne old law." But not one word to show, tli^t it was not intended, 1^'- 
parlianiiieht, to be a declaratory law. But it would not be surprising that 
Lord Kenyon, who opposed the passing of the act, should, in a judicial de- 
cision, still adhere to his old ideas. This, however, does not affect the evidence 
which arises from the words of the act. I join in issue then, whether this be 
sufiicient evidence to the Court, For,. I contend, that, notw^ithstanding the 
authority of Lord Kenyon, and the cases on the other side, the conclusions 
they maintain would be unfair. Foj^, if these conclusions necessarily tend 
to the subversion of fundamental principles, though they be warranted by . 
precedents, still the precedents ought not to weigh. But, should they havD 
settled, the law by their precedents, still this Court will admit any evidencp, 
to shew that the facts are otherwise, and the law never was as they have 
settled it. In this case then, I say^ as matters of evidence, these precedents 
shall not prevail, and shall not have any effect. In practice, on this decla- 
ratory act, they have gone into a construction important to our argument. 
But, previously to entering into this, I shall make one observation ; to shew 
tlie nature of this act to be. declaratory, the recital states it to be so. 

Sfiencer^ Attorney GeneraL,„Tht. whole matter in issue dx^ the words. 
Ai7mlton.„Js it to be doubted that every general issue includes law and 
fact? Not a case in our criminal code in which it is. other wise. The con- 
struction^ the publication, the meaning of the innuendoes, the intent aiid 
design, are all involved in the question of libel, and to be decided, on the 
plea of not guilty, which puts the whole matter in issue. It is, therefore, 
a subtlety to say, that the fact ajiid law are not in issue. There can be no 
distinction taken even by Judges, between libels and other points. But 
will it be said that wl^n this question was before the parliament, whether 
the law and fact should he in issue, that the parliament did not mean to give 
the power to decide on both ? It is a mere cavil to say, that the. act did not 
mean to decide on this very point. The opposition of the twelve Judges has 
been much insisted on. But in my opinion they have given up the point 
as to the right of the Jury to decide on the intent. They in some part of 
their answer assert the exclusive power of the Court ;^ they deny in terms 
the power of the Jury to decide on the whole. But when pressed on this 
point as to a letter of a treasonable nature how do they conclude I why the 
Tery reverse of all this. Here then we see the hardship into which, the 
best Qf men arc driven, when compelled to support a paradox. Can the 
Jury do it with power, and without right ? When we say of smy forum 
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that k can do, ind may hazard the doirtg a thihgj we admit the legal ppwe 
to do it. What is meant by the word hazard? if they choose to do it, tlie 
have then the legal right. For legal power includes the legal right. Thi 
is really only a question of words. But in the exercise of this rights tno 
ideas are no doubt to restraiti, for the conscifenfce ought to decide bfetweeni 
the charge, and the evidence which ought to prevail; one side or the other,' 
The niomentjhoWever, that question, as to the power is ftdinitted, thfe whdl© 
argument is given up. I consider the Judges driven to yield up, at the con- 
clusion of their opinion, that point, for which they had, in tbfe foHner parts, 
contended. Thus then stands tlie matter, on Ehglidh cbhduct and on.Eh^ish 
precedents. Let lis see if any thing in the annals of America, will further 
the argument. Zenger's case has beeh mentioifed sis an authority. A de- 
cision in a factious period, ahd reprobated at thfe very tiriie. A s|)igle pre- 
cedent never forms the law. Jf in England it Ws fluctoating in an Eng- 
fish court, can a colonial Judge, 6f a remote colony, fever settle it ? He 
cannot fix in New-York, what was not fixed in Great Britain. It was merely, 
one mofe precedent to a certaih course of practice. But because a colonial 
governor exercising judicial ppwer, subordinate to the Judges of tiic Mo- 
ther country, decides in this way, can it be said tiiat he cah estabfish the laV, 
imd that he has, by a solitary prec^ent, fixed, whdt his superior could hot? 
The mpst solemn decisions of the court of Klng*s Bench Hve^ at one tinifc 
made, and at another time over-ruled. Why trp our courts to be bound 
down by the weight of only one precedent ? is a precedent like the laws of 
the Swedes and Persians, never to be changed. This is to nlake a colonial 
precedent, of more weight than is in England allowed to a precedent of 
Westminster Hall. To pursue the precedents, more emphatically our owii, 
let us advert to the sejiition law, branded indeed with epithets the piiost odious, 
1 hut wliich will one day be pronounced a valuable feature in our national 
character* In this we find not only the intent, but the tiiith may be sub- 
mitted to the jury, and that even in a justificatory manner. This, I affirm, 
was on common law principles. It would, however, be a long detail to in- 
vestigate the applicability of the common law, to the constitution of the 
United States. It is evident, however, that parts of it, use a language which 
refers to former principles. The Habeas Corpus is mentioned, an4 as to 
treason, it adopts the very words of the common law. Not even the Lci^ 
gislature of the union can change it. Congress itself can not make'construc- 
tive, or new treasons. Such is the general termor bf the constitution pf the 
United States, that it evidently looks to antecedent law. What is, on this 
point, thp great body of the common law ? Natural law and natural rfeason 
applied to the puippses of Society. What are the English courts now doingj 
but adopting natural law. 

What have the court done here ? Applied nioral law to constitutional 
principles, and thus the judges have confirmed this construction of the com-j 
mon law, and therefore, I say, by our constitution it is said, the truth may 
be given in evidence. In vain is it to be replied that some committee met, 
aiid in their report, gave it the name of amendment. For when the act 
says declared, I say, the highest Legislative body in this country, have de- 
dared that the common law is, that the truth shall be given in evidence, 
and this I urge as a proof of what that common law is. On this point £i 
fcital doctrine would be introduced, if we were to deny the common law, to 
be in force according to our Federal constitution. Some circumstances 
have, doubtless weakened my position. Impeachments of an exti'aordinary 
nature have echoed thro' the land. Charging as crimes things uriknownj^ 
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atfd, although (^ JildgcSj aicdf^n^ to that Constitoticm, tmist ^^l t6 the 
definitions of the commoh Ift^ for tr^ftJ^ons, crimes, ahd misd^^^artours. 
This no doubt ^is tMt ttd tAgue wbt'ds might be used. If then wfe dls- 
^hargfe all evJdfehcfe* ef ^i6 oofemon IrfW^ thiey fiiay be ptonotjaiicfeid guilty 
ad libitum ; find the cnme ahd bSeftfce bfeiftg at ctoce at their^tdfl, th^t^ 
• would be to end bT Chfef Cottiftitutioh. 

By analogy A stmilaef construdfefoh hiay be made of o\it o^mi Cbnstitu^ 
tion^ and our Jutlges tJifts gbt rkl 6f. TKfe may be of the most datigerou^ 
xonseqUehces. It adttlbilish^s tA-, to uSfe with caution, thes* ^rgument^ 
iigaiASt the coinmon \M. To take carfe hoW ^e throw down this barriet' 
Irafeh Widy iecuiSe the mfeh Tte haVfe plsfe^ in power ; to guard against m 
spirit of JB^tioti, that great bane to community, that mortal poisbtt to out 
land, ft is conside'r^ b^ ^11 gf e*t ,m«n as the naturial disease of our form 
v^f goTemhleftt, ahd therefb*^ we ought to be careful to Testrsun tti^ spirft. 
We Ra?ebee4i fcaretol that wheh bhfe ^arty comes in, it shall not be $^ Ho 
bl'eak do'wh and be^r aWay ^fe dthers. If this be n^ot so, in vaiii hare we 
mcftie CohBtitittiotts, fiji*, it ft be floft so, ttieh we must go into mhfckyj And 
frdih ttlcnce to idesfpfotistn ahd to a master. Against this I know thire fe 
pn almost insurmountable obstacle in the iplnt of the pec^ie. ']^hey WtmM 
tiot submit to be thus ienslaved. Every tohgue, every arfai would be il]^- 
liftcd against it; theywquM resist, and assist, and resist, Ifll tHey hurldS 
"firohi thfeir seats, tliose #ho dared make the attempt. To w^tch tfee pitf- 
gre^ of such endeavours is the offecte of a free press. To give us eatty 
alarm and put uis on our guaM against the encroachments of power. This, 
theft, is a right of the utmost ifnportaiice, one for which^ instead of yifeldifig 
it up, we ought rath'6t to sipill our blood. Going ouj however, to precedents, 
t find another in the words 6f Chief Justice Jay, when pronouncing the laSV 
on this subject. The Jul*y are, in the passaige already cited tdld, the laW 
and the feet is for their detertiiination, I find him telling them tjiatit is their 
i'ight. This admits of no qualificaidon. The little, miserable conduct df 
the Judge in Zenger*s case, when ^et agsdnst this, will kick the bedm, said 
it will be feetJn that tveti the twelve judges do hot set up, with deference 
however to tJieir kitown abilities, that system ftow insisted on. If the doc- 
trine for which we contend is true, in regard to treason and murder, it is 
equally true in respect to libel. For there is the great danger. Never 
can tyranny be introduced into this country by arms ; these can never get 
rid of a popular spirit of enquiry ; the only way to crush it down is by a 
servile tribunal. It is only by the abuse of the forms of justice that we can 
be enslaved. An armiy never can do it. For ages it can never be attempt- 
ed. The spirit of the country with arms in their hands, and disciplined as 
a militia, would render it impossible. Every pretence that liberty can be 
thus invaded, is idle declamation. It is not to be^endangered by a few thous- 
ands of miserable, pitiful military. It is not thus that the liberty of this 
country is to be destroyed. It is to be a^ibVerted only by a pretence of ad- 
hering to all the forms of law, and yet by breaking down the substance of 
our liberties. By devoting a wretched, but honest man as the victim of a 
nominal trial. It is not by murder, by an open and public execution, that 
he would be taken off. The sight of this, of a fellow citizen's blood would 
at first beget sympathy ; this would rouse into action, and the people, in tho 
madness of their revenge, would break on the heads of their oppressors, 
the <:hains they had destined for others. 

One argument was stated to the Court, of a most technical and precise 
jvind. It was tliat which relates to putting on the record a part only of the 
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libel. That an this, no writ of error would lie. What v/^ the answer 
given^ that it could not be presumed judges could be. so unjust. Why it 
requires neither prejudice nor injustice, it may be matter of opinion. The 
argument goes to assert, that we are to take for granted the infJEilIibility of 
our judges. The Court must see that some better reason must be given. 
That it must ha' shewn that this consequence cannot ensue I if not, it is de- 
cisive against tlie argument. Surely this question deserves a further mves- 
tigation. Very truly and righteously was it once the intention of the At- 
torney General, that the truth should have been given in evidence. It is 
desireable that there should be judicial grounds to send it back again to a 
Jury. For surely it is not an immaterial thing that a high official character 
should be capable of saying anything against the father of this country. 

It is important to have it known to the men of our country, to us all, 
whether it be true or false ; it is important to the reputation of him agsdnst 
whom the charge is made, that it should be exanuned. It will be a glo- 
rious triumph for truth, it will be happy to give it a fair chance of being 
brought forward ; an opportunity in case of another course of things, to say> 
that file truth stands a chance of being the criterion of justice. Notwith- 
;standing, however, the contrary is asserted to be the doctrine of the English 
Courts, I am, I confess happy to hear that the freedom of the English is 
•ellowed ; that a nation, witli King, Lords, and Commons^ can be free. I do 
not mean to enter into a comparison between the freedom of the two coun- 
tries. But the Attorney General has taken vast pains to celebrate Lord 
Mansfield's character. Never till now did I hear that his reputation was 
high in republican estimation ; never till now did I consider him as a model 
for republican imitation. I do not mean however to detract fi'om the fame 
of that truly great man, but, only conceived his sentiments were not those 
fit for a republic. No man more truly reveres his exalted fame than my- 
self; if he had his faults, he had his virtues, and I would not only tread 
lightly on his ashes, but drop a tear as I passed by. He indeed seems to 
have been the parent of the doctrines on the other side. Such, however, 
we trust, will be proved not to be the doctrines of the common law, nor of 
this country, and that in proof of this a new trial will be granted. " 
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